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Bank’s Right of Set-Off Against Depositor 


In the absence of special agreement or unusual circum- 
stances it is well established that a bank may look to deposits 
in its hands for the repayment of any indebtedness to it on the 
part of the depositor and may apply the debtor’s deposits on 
his debt to the bank as it becomes due. 


Ordinarily the lien attaches in favor of the bank upon the 
securities and moneys of the customer deposited in the usual 
course of business for advances which are supposed to be made 
upon their credit. It attaches to such securities and funds, 
not only against the depositor, but against the unknown equi- 
ties of all others in interest, unless modified or waived by some 
agreement, express or implied, or by conduct inconsistent with 
its assertion. 

Such being the law and commercial usage, when a depositor 
opens an account in a bank that very act, in the absence of 
an agreement to the contrary, authorizes the appropriation 
of his deposit balance to any matured claims the bank may 
hold against him, the same as if he then executed an agreement 
in writing to that effect. Furthermore in New York this 
right of set-off or counterclaim in favor of a creditor of a 
decedent against the legal representative of the estate is con- 
firmed by statute. It is to be noted, however, that under both 
the cases and the statute the test is whether the obligation of 
the decedent was due and owing as of the date of death. In 


re Dimon’s Estate, Surrogate’s Court, 82 N. Y. Supp. (2d) 
239. 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§796, 802, 808. 
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In the instant case one of the obligations of decedent held 
by the bank was a demand note in the sum of $65,000 with 
interest paid to March 30, 1929. As of April 7, 1929, the date 
of decedent’s death, there was on deposit in the bank to the 
credit of decedent a checking account in the amount of 
$21,276.31. The bank credited the estate with interest on 
the checking account for several months subsequent to the 
date of death, Likewise the bank made bookkeeping charges 
against the estate for interest aggregating $13,177.98 on the 
notes owned and held by it up to and including November 15, 
1930. As of the date of his death the decedent was also 
indebted to the United States Shipping Board in the sum of 
$609,975. The decedent’s total unpaid obligations was shown 
to be $1,291,590.85 and the total assets including the balance 
in the checking account and accumulated income amount to 
the sum of $100,287.98. 

Although the administrator of decedent’s estate has listed 
the bank account in question as an asset of the estate, the bank 
has refused to turn it over to the estate on the grounds that 
it has a so-called “banker’s lien” in the amount of its promis- 
sory notes which exceeded in amount the balance in the account. 
The United States of America contends that its claim is pre- 
ferred to and has precedence over the alleged lien of the bank 
since the federal statute confers upon the United States a 
priority as to debts due it from a decedent whenever the estate 
of any deceased debtor, in the hands of the executor or admin- 
istrator, is insufficient to pay all the debts due from the de- 
ceased. The United States also contends that the act of the 
bank in crediting interest on decedent’s checking account for 
a period of approximately one year after his death, constitutes 
a waiver or estoppel of the bank’s right of set-off. 

It was held that the bank had a right to set off the balance 
in the checking account against the indebtedness. The act of 
the bank in crediting interest on depositor’s checking account 
for a period of approximately one year after death did not 
constitute a waiver or estoppel of the bank’s right of set-off 
as against claim of the United States to priority as a creditor. 
In its opinion, the court said: 
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A waiver to be operative must be supported by an agreement 
founded upon consideration (Ripley v. Aetna Ins. Co., 30 N. Y. 136, 
86 Am. Dec. 362) or the act must be such as to estop a party from 
insisting on performance of the agreement. There can be no waiver 
or estoppel without knowledge of the facts unless there has been a 
failure to acquire knowledge when there was an obligation to do so, 
nor where both parties have the same means of ascertaining the truth. 
Troy Union R. R. Co. v. City of Troy, 132 Misc. 534, 230 N. Y. S. 
653, affirmed 227 App. Div. 351, 238 N. Y. S. 577. Furthermore, 
estoppel may not be asserted against one who acted without full 
knowledge of all the facts. Oak Hill Country Club v. Town of Pitts- 
ford, 140 Misc. 863, 252 N. Y. S. 101. Nor can there be an estoppel 
unless the party asserting the estoppel was misled by the misrepresenta- 
tion or conduct alleged to constitute the estoppel. Pagel, Horton & 
Co. v. Harmon Paper Co., 236 App. Div. 47, 258 N. Y. S. 168. “A 
person is estopped only so far as his words or conduct have influenced 
another party.” Geiler v. Littlefield, 148 N. Y. 603, 610, 43 N. E. 
66, 68. The respondent United States of America has failed to 
produce any evidence showing either that the bank had any knowledge 
of the insolvency of this estate and if so, as of what date such knowl- 
edge was acquired, or that the United States of America has been 
prejudiced in any manner by any act of the bank in its dealings with 
the legal representative of this estate. Under the circumstances of 
this case the burden of producing such proof was clearly upon the 
respondent United States of America. Matter of Taft’s Estate, 143 
Misc. 387, 389, 256 N. Y. S. 732, and cases cited. In the absence of 
such proof the petitioner, as administrator c. t. a., and his predecessor 
executrix had no greater rights than those conferred by law and 
commercial usage upon the decedent, i. e., to make due demand upon 
the bank for the balance in the checking account, subject however to 
the right of the bank as a creditor to set off the indebtedness due it 
upon decedent’s notes. The bank contends that its refusal to comply 
with such demands is justified by both the law and the facts of this 
case. I am in accord with this position. 

I therefore hold that the balance in the checking account in said 
bank and the interest thereon are not assets of the estate, and the 
administrator c. t. a. cannot be held accountable therefore. It follows 
that the objections of the respondent, New York Trust Company, are 
sustained in all respects. 
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Check Payable to a Deceased Person 


A check which the drawer through negligent ignorance 
issues to a person who has died is equivalent to one which he 
knowingly issues to a non-existing person and is payable to 
bearer. Darling Stores, Inc. v. Fidelity-Bankers Trust Co., 
Supreme Court of Tennessee, 156 S. W. Rep. (2d) 419. 

In this case one Edward Wilson was the beneficiary of a 
trust which the defendant trust company was administering 
and out of the income from this trust the said trustee would 
make remittances to Wilson from time to time by its checks 
all drawn on Park National Bank of Knoxville. Wilson 
became insane and was committed to an asylum at Knoxville. 
No guardian was appointed for him and the trust company 
continued to send its checks to Wilson after he was placed in 
the asylum. There appear to have been several of these checks 
and they were all indorsed “Edward Wilson by Mrs. Wilson,” 
his wife, cashed by plaintiff, deposited in bank by it and duly 
paid. 

Edward Wilson died on March 30, 1937. Thereafter, not- 
withstanding his death, beginning July 17, 1937 and continuing 
at intervals until July 17, 1939, defendant trust company issued 
twelve checks payable to Edward Wilson. .These checks were 
indorsed “Edward Wilson by Mrs. Wilson” as were those in 
Wilson’s lifetime, cashed by plaintiff or its affiliate, and de- 
posited in the First National Bank of Bristol. They were 
sent in for collection and duly paid by the Knoxville bank. 
Attached to each of the twelve checks, on the same sheet of 
paper, was a receipt to be executed by the payee of the check 
acknowledging receipt of the check on account of distribution 
of income from the trust fund. Printed on this receipt in 
two places in red ink, were the words “do not detach.” Each 
of these receipts was signed, just as the checks were indorsed, 
“Edward Wilson by Mrs. Wilson.” It was intended that 
these receipts be used by the trust company as vouchers in its 
settlements. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§587, 954. 
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In July, 1940, or about a year after the last of these twelve 
checks was issued and paid, defendant trust company appears 
to have learned of Wilson’s death. ‘Taking the position that 
the indorsement of Wilson’s name was unauthorized and 
equivalent to forgery, and further that Wilson’s interest in the 
trust ceased with his death, defendant trust company charged 
the amount of these checks back to the Knoxville bank. The 
Knoxville bank charged the amount of the checks back to the 
Bristol bank, and the latter bank made a similar charge back 
against plaintiff and its affiliate. The plaintiff is now seeking 
relief against the trust company. 

It was held that the trust company was negligent in issu- 
ing checks to the beneficiary after he had been placed in an 
insane asylum located in the same city with the trust company 
and in also continuing to issue checks to beneficiary for two 
years after his death. The trust company was estopped from 
denying the existence of the payee and his capacity to indorse, 
and the checks would be treated as payable to a non-existing 
person and therefore payable to bearer. It had no right, 
therefore, to recover the amount paid out by the drawee bank 
on the checks which were indorsed in the name of the bene- 
ficiary by beneficiary’s wife. The trust company had no right 
to charge the amount of the checks back to drawee bank, on 
the ground that the indorsement was unauthorized and that 
the beneficiary’s interest in the trust estate had ceased with 
his death. These checks having been in turn charged back to 
plaintiff who had cashed them, plaintiff is entitled to recover 
on them in a suit against the trust company. In its opinion, 
the court said: 


Had the instruments paid by the Knoxville bank been nothing 
more than checks, it may be conceded, nothing else appearing, that 
defendant Trust Company was under no duty of examining the indorse- 
ments thereon. A check and a receipt, however, were combined in each 
of these instruments. Defendant Trust Company was clearly under a 
duty to ascertain that the receipts which it proposed to retain or use 
as vouchers were genuine. A trustee at its peril must make payments 
with which it is charged to the proper beneficiary. A trustee must 
determine the identity of the beneficiary at its own risk. Bogert on 
Trusts, Vol. 4, § 814, p. 2363; Scott on Trusts, Vol. 2, Sec. 226. 
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Each of the receipts, as we have pointed out, was signed “Edward 
Wilson by Mrs. Wilson” just as each of the checks were indorsed. The 
receipts and the checks each being printed on a single sheet, a casual 
examination would have disclosed the manner in which the checks 
were indorsed. 

According to the bill before Wilson’s death, checks were issued 
to him like those here involved and were indorsed just as the twelve 
checks in controversy were indorsed. At the time, therefore, that the 
first of the twelve checks was presented to the drawee bank for pay- 
ment, it seems to us that the bank was justified by the silence of the 
Trust Company in concluding that Mrs. Wilson had a right to execute 
these receipts and indorse these checks on behalf of her husband. It 
could not have escaped the notice of the Trust Company that she was 
doing both these things. 

Had the indorsement of Wilson’s name on these checks been an 
outright forgery, a duty would have rested upon the Trust Company 
when it ascertained this fact to give notice to the bank thereof to 
prevent loss by the bank on account of like forgeries thereafter. 

“When a depositor fails to warn his bank of forgeries committed, 
after discovery thereof should have been made by him, his neglect is 
a primary cause contributing to the loss incurred by the bank, when 
it pays out moneys upon checks similarly forged which are subsequently 
presented.” National Surety Co. v. President, etc., of Manhattan 
Co., 252 N. Y. 247, 169 N. E. 372, 377, 67 A. L. R. 1113. 

We are of the opinion that it was the duty of defendant Trust 
Company, if it intended thereafter to challenge the authority of Mrs. 
Wilson to indorse her husband’s name, promptly after it discovered 
that she was so doing, to advise the bank of such intention. We are 
satisfied, under the circumstances heretofore detailed, defendant Trust 
Company did know that Wilson’s name was being indorsed by his 
wife on all these checks. 

Since the Trust Company has made no claim against the drawee 
bank for reimbursement on account of the checks paid during Wilson’s 
lifetime, we may construe such course as an admission that Mrs. Wilson 
had authority to indorse for him prior to her husband’s death. 

Since all the checks of which we have treated were written and 
handled in the same way by the same parties, any estoppel running 
against the Trust Company in favor of the Knoxville bank would 
likewise run in favor of the Bristol bank and in favor of complainant. 

This brings us to the death of Wilson. As a general thing, of 
course death terminates any existing agency, but we have to consider 
as bearing on this case certain sections of the Negotiable Instruments 
Law, namely, Section 9 (3) (Code § 7333(3), and Section 61 (Code 
§ 7385). 

N. I. L., Section 9(3) : 
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“The instrument is payable to bearer: . . . when it is payable 
to the order of a fictitious or nonexisting person, and such fact was 
known to the person making it so payable.” 

N. I. L., Section 61: 

“The drawer by drawing the instrument admits the existence of 
the payee and his then capacity to endorse; and engages that on due 
presentment the instrument will be accepted or paid, or both, accord- 
ing to its tenor, and that if it be dishonored, and the necessary pro- 
ceedings on dishonor be duly taken, he will pay the amount thereof 
to the holder, or to any subsequent indorser who may be compelled to 
pay it. But the drawer may insert in the instrument an express stipu- 
lation negativing or limiting his own liability to the holder.” 

It is not easy to harmonize these two sections of the Negotiable 
Instruments Law. 

Section 61 seems to preclude the drawer from denying the existence 
of the payee named in a check drawn by him. 

On the other hand, the implication of Section 9(3) is that the 
drawer who is ignorant of the nonexistence of the payee named puts 
out an instrument that can not be negotiated. It is not payable to 
bearer and the payee being nonexistent there can be no valid indorse- 
ment. 

The apparent discord between these two sections of the Nego- 
tiable Instruments Law has been considered, so far as we know, by 
only two courts of last resort, The Supreme Court of Iowa in McCor- 
nack v. Central State Bank, 203 Iowa 833, 21] N. W. 542, 52 A. L. R. 
1297, and Robertson Banking Co. v. Brasfield, 202 Ala. 167, 79 So. 
651. Each Court was sharply divided on the construction given these 
sections of the statute and elaborate opinions were filed by the major- 
ity and minority Justices. 

In both these cases checks were drawn to the order of fictitious 
payees. In both instances the drawers were ignorant that the payees 
were fictitious, and in each instance the drawer was acquitted in the 
majority opinion of any negligence. In both cases the drawee banks 
were held liable to the drawers for the money paid out on the checks. 

The Iowa decision seemed to rest largely on the Court’s conclusion 
that the provisions of Section 61 did not run in favor of the drawee. 
Granting this, it would still not advantage the drawer even though the 
check after payment be regarded as functus officio. The drawee re- 
sponding to the drawer could recover the amount of the check as for 
money had and received from its indorser. State v. Broadway 
National Bank, supra; Figuers v. Fly, supra. The indorser could 
have a like recovery against the drawer if we give any effect to the 
provision of Section 61 that the drawer “admits the existence of the 
payee and his then capacity to endorse.” 

The Alabama Court disclaimed an intent to harmonize Section 61 
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and Section 9(3), but said that Section 61 did not make the drawer 
admit that anyone other than the named payee could properly and 
legally indorse the check. It followed that no one could legally indorse 
the name of the fictitious payee and therefore the drawee bank paying 
a check so indorsed would be liable to the drawer just as if it had 
paid on forged indorsement. 

It is thus obvious that these decisions deprive Section 61 of any 
practical effect in a case where the drawer is ignorant that the payee 
is fictitious or nonexistent. This is true because under Section 9(3), 
it the drawer knew that the payee was fictitious or nonexistent, the 
check would be payable to bearer, otherwise, not negotiable. Section 
61 can have no greater effect under the decisions to which we have 
referred, at least in cases where the drawer is guilty of no negligence 
in issuing the check to a fictitious or nonexistent payee. 

Since both the Alabama Court and the Iowa Court in the majority 
opinions emphasized the fact that the drawers of the instruments 
involved were free from negligence, we think we may take the case 
before us out of the authority of those decisions. In our opinion, 
there can be little controversy about the negligence of defendant Trust 
Company in issuing the checks involved in this suit. 

The administration of a trust is not a mechanical function. Care 
and prudence are exacted of a trustee and the courts will not tolerate 
indifference on the part of a trustee to the interests of the beneficiary 
or to the preservation of the trust fund. We have heretofore pointed 
out that a trustee disburses the fund in his hands at his peril and he 
will not be protected in payments made to persons not authorized to 
receive the same. If a third party assumes to represent a beneficiary 
and execute a receipt for payments on behalf of a beneficiary, it is the 
duty of a trustee to inquire into the authority of such third person. 
Likewise we think it is the duty of a trustee to exercise care in keeping 
up with the beneficiary of a trust and if by the exercise of ordinary 
care a trustee could have learned of the insanity or of the death of 
the beneficiary, such trustee will not be protected in unauthorized pay- 
ments on account of such beneficiary after his death or insanity. 

For a trustee to issue checks to a beneficiary after the latter has 
been placed in an insane asylum located in the same city with the 
trustee, and for that trustee to continue issuing checks to that bene- 
ficiary (just as if he were alive) two years after the beneficiary’s 
death, seems to us distinctly negligent conduct. 

We think that when the first of these voucher-checks was returned 
to defendant trustee by its bank, the trustee should have made an 
investigation to ascertain the authority of “Mrs. Wilson” to receipt 
and indorse for “Edward Wilson.” Such an investigation would have 
disclosed the whole situation and avoided subsequent losses to any of 
the parties here concerned. 
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Being of opinion that defendant trustee was culpably negligent 
in issuing the twelve checks to a nonexistent person, we think it proper 
to apply the provisions of Section 61 of the Negotiable Instruments 
Law and hold this trustee estopped from denying “the existence of the 
payee and his then capacity to endorse.” In other words, to treat 
the checks as though they were payable to bearer, treating negligent 
ignorance of the nonexistence of the payee as equivalent to knowledge 
of the nonexistence of the payee, in which latter event the checks 
would be payable to bearer under Section 9(3) of the Negotiable 
Instruments Law. The checks being payable to bearer, fictitious or 
forged indorsements would be immaterial, and defendant trustee had 
no right to recover the amount paid out on said checks by the drawee 
bank. 

Ordinarily it is essential to the application of an estoppel in pais 
for the party against whom the estoppel is invoked to have had knowl- 
edge of the facts. This Court, however, in a number of cases has 
recognized that this rule is not applicable where the person sought to 
be estopped has been guilty of culpable negligence in failing to acquire 
such knowledge. Smith v. Cross, 125 Tenn. 159, 176, 140 S. W. 1060, 
and cases cited. Or that the party sought to be estopped “should 
have had the means at hand of knowing all the facts or have been in 
such position that he ought to have known them.” 19 Am. Jur., 648. 

Counsel for defendant trustee rely on the case of Lindsey v. Plant- 
ers Warehouse, 24 Tenn. App. 92, 140 S. W. 2d 803, as controlling 
here. That was a case in which one who had cashed a check negli- 
gently issued on a forged indorsement defended a suit brought by the 
drawer on the theory that the latter was precluded by its negligence 
from recovery against him under Section 23 of the Negotiable Instru- 
ments Law (Code § 7347). Only one check was involved and the 
court found the defendant cashing the forged check had been guilty 
of negligence and that his negligence rather than the negligence of 
the drawer was the proximate cause of the loss. 

In the case before us, in view of the conduct of defendant trustee 
which we have set out in detail, we do not think the Knoxville bank nor 
the Bristo] bank nor the complainant was guilty of negligence. They 
could not be expected to know Wilson was dead. 

Something is said about the hardship that would be imposed on 
a corporate trustee administering many trusts if it were required to 
keep up with the beneficiaries of all the trusts handled by it. We are 
not impressed by this argument. This class of institutions, as we have 
heretofore noted (Old National Bank v. Swearingen, 167 Tenn. 529, 
72 S. W. 2d 545), constantly advertises the superior qualifications 
and stability of corporate trustees and seek business in that capacity. 
They should not be encouraged to undertake the administration of 
more trusts than they can administer with ordinary care. 
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Transfer of Check as Valid Gift Before Accept- 
ance by Bank 


Where a payee deposits check in drawee bank in his own 
name, the liability of the bank to the payee is not based upon 
the check or any promise by the bank to pay the check, but 
arises from the relationship of debtor and creditor that exists 
between a bank and a depositor. Briviesca v. Coronado, 
Supreme Court of California, 120 Pac. Rep. (2d) 649. 

In this case deceased was injured in an automobile acci- 
dent. Shortly before his death he stated to his employer that 
he was about to die, signed a check payable to defendant for 
the balance of his bank account, and requested the employer to 
deposit the check to defendant’s account as her agent in the 
same bank upon which the check was drawn, The employer, 
acting as agent for defendant, entered the bank just before 
closing time, opened an account in the name of defendant by 
depositing the check, and received a deposit slip in the name of 
the defendant. The rubber stamp indorsements on the check 
and the entry of defendant’s account in the bank’s ledger were 
made the following day. The deceased died a few hours after 
the deposit was made. 

Plaintiff, administratrix of the estate of the deceased, con- 
tends that the execution of a check in favor of defendant 
cannot constitute a valid gift passing title to the funds on 
deposit to defendant before acceptance or payment by the bank, 
and that the death of decedent before the check was indorsed 
or the account entered in the ledger revoked the check before 
acceptance or payment. 

It was held that the deposit constituted payment of the 
check by the bank to the defendant, thus completing the gift 
before the death of the donor. In its opinion, the court said: 


It is well settled that if the payee deposits the check in the drawee 
bank in his own name, he thereby receives payment of the check. Utah 
Const. Co. v. Western Pacific Ry. Co., 174 Cal. 156, 164, 165, 162 P. 
631, Greenzweight v. Title Guaranty & Tr. Co., 1 Cal. 2d 577, 581, 





NOTE — For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§390, 604. 
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36 P. 2d 186, see cases cited in Brannon’s Negotiable Instruments’ 
Law (6th Ed.), p. 893; 14 Minn. L. Rev. 284; 2 Morse, Banks and 
Banking, sec. 451.) In effect he receives the money from the bank 
and immediately deposits it therein. Ibid. Such a transaction is not 
an acceptance of the check by the bank. An acceptance is a promise 
by the drawee to pay the amount of the bill or check to the holder or 
subsequent holders to whom it may be negotiated. The acceptance 
must be in writing and is usually on the instrument itself. Civ. Code, 
sec. 3213. It contemplates further negotiation of the instrument. 
When a check is deposited in the drawee bank, it is removed from 
circulation and cancelled. No further negotiation is contemplated. 
The liability of the bank to the depositor-payee is not based upon the 
check or any promise by the bank to pay the check, but arises from 
the relationship of debtor and creditor that exists between a bank and 
a depositor. (See cases cited in 7 Am. Jur. 313, sec. 444.) In the 
instant case this relationship came into existence at the time the 
deposit was made, not at the time the check was stamped and the 
account posted in the ledger. 


REE ER EEE 


Trust Creditor Not Entitled to Priority Over 
General Creditors of Trust Company 


A trust creditor is not entitled, merely because of his 
being such, to preference over general creditors of an insolvent 
trustee. Butler v. Commonwealth Trust Co., Supreme Court 
of Pennsylvania, 22 Atl. Rep. (2d) 718. 

One Johnston, a resident of Atlantic City, New Jersey, 
died in 1928, having in his will bequeathed the sum of $15,000 
to Commonwealth Trust Company, a Pennsylvania corpora- 
tion with its principal place of business in Harrisburg, in trust 
to invest the money and pay the income and ultimately the 
principal to certain designated beneficiaries. The Trust Com- 
pany, acting under a misconception as to the law but in good 
faith, invested the trust fund in mortgage participations which 
were legal investments in Pennsylvania but not in New Jersey 
where Johnston’s will was probated and his estate administered. 
In 1935 the Trust Company went into liquidation and filed its 
_ account in New Jersey Orphans’ Court, which decreed that 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §147. 
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there was a balance due amounting to more than full amount 
of trust. 

It was held that the substituted trustee was not entitled to 
priority over general creditors of the trust company, but was 
entitled to receive only the existing mortgage participations at 
present value, plus any uninvested principal and undistributed 
income of the trust in cash, and a creditor’s participation cer- 
tificate for the amount of the deficiency without interest. In 
its opinion, the court said: 
| The Commonwealth Trust Company did not appropriate to itself 
money belonging to the Johnston trust and place it in its own assets, 
nor did it presumably invest its own money and leave the trust fund 
uninvested and intact. On the contrary, it invested the money of the 
trust estate in mortgage participations for and on account of the 
trust, but, because these investments were not proper under the laws of 
New Jersey, they were subject to rejection by the beneficiaries and 
the Trust Company could be compelled, as the New Jersey court 
decreed, to make good the original amount of the fund. The com- 
pany, however, being insolvent, and the question becoming one of dis- 
tribution of assets among its creditors, the money which was employed 
in the purchase of the mortgage participations cannot be traced into 
the cash assets of the company. Those assets have not been augmented 
by any addition from the trust, and a tracing of the fund could lead 
only to the mortgage participation investments. 

The present case is ruled in effect by what was said by this court 
in Stopp’s Estate, 330 Pa. 493, 199 A. 493. There a trust company 
which held a fund as testamentary trustee invested it in a certificate 
of participation in a mortgage pool. The beneficiary contended that 
the trust was a dry one and the trustee had no right to make the 
investment. The Orphans’ Court decreed that the trustee should pay 
the beneficiary the amount of the fund. The trustee became insolvent 
and its affairs were taken over by the Secretary of Banking as receiver. 
The beneficiary attempted to establish a right of priority in the dis- 
tribution of the assets of the company. We said (330 Pa. at page 496, 
199 A. at page 494): “The decree [of the Orphans’ Court] .. . 
did not have any greater force or effect than would attach to any other 
order or decree for the payment of an amount due by a trustee to the 
beneficiary. The trust company having become insolvent, a situation 
arose in which the extent of appellant’s right to enforce her claim, 
thus adjudicated, could . . . be determined only upon the liquidation 
of the assets of the company under direction of the court of 
common pleas” and we indicated (330 Pa. at pages 498, 499, 199 A. 
493) that, when her claim was presented in the liquidation proceedings, 
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her remedy for the alleged wrong done by the trustee would be either 
to accept the mortgage participation certificate or to enforce against 
the general assets in the hands of the receiver an unpreferred claim 
for damages because of the deficiency in the trust fund resulting from 
the improper investment, and that, as security for such claim, she 
could enforce an equitable lien upon the mortgage participation cer- 
tificate. So here, petitioner is entitled to receive only what the liqui- 
dating trustees have offered to transfer to him, namely, the existing 
mortgage participation investments at their present value, any unin- 
vested principal and undistributed income of the trust in cash, and 
a creditors’ participation certificate for the amount of the remaining 
deficiency in the award of the New Jersey court. Nor can interest be 
recovered on the award, since, when it was made, the Trust Company 
was, and long had been, in process of liquidation under the statute. 


EERE 


Right of Successor Trustee to Exercise Discre- 
tionary Power to Invade Principal 


Testator in his will set up a trust fund of $200,000 for the 
benefit of his wife and named bank as trustee of this fund. 
The trustee was directed to pay to testator’s wife such sums 
out of principal “as the trustee may deem best for her proper 
support,” if in the judgment of the trustee the income were 
not sufficient. The will also directed that the trust was created 
for the wife’s benefit and not with a view to the interests of 
those who shall take the remainder. Upon the resignation of 
the named bank as trustee after liquidation, a new bank took 
over the assets of the old bank and was subsequently appointed 
successor trustee. The surviving widow petitioned that the 
trustee be ordered to pay her enough of the principal of the 
trust fund in question so that she might receive therefrom, 
including income, $1,000 monthly. This was denied by the 
lower court. The question was whether the authority passed 
from the original to the successor trustee. 

It was held that the power of the trustee to determine 
amount necessary for the support of testator’s widow was a 
“power coupled with a trust” which required action when 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 8485. 
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certain facts were determined, and attached to the office of 
the trustee rather than to the person of the trustee. The 
only discretion given to the trustee was as to the amount of 
payment. Once having decided the income was insufficient, 
the trustee was under an imperative duty to invade principal. 
The fact that the trustee named in the will was bank of 
which testator was president is significant as respects the dis- 
cretion reposed in the trustee, for the testator must be taken to 
have known that the judgment and discretion of the officers 
of the bank, or of a majority of them, would in law be the 
judgment and discretion of the bank, and that the personnel 
of the officers of the trustee named would be changed from 
time to time, and that the judgment and discretion of the 
bank might vary with such changes, as respects exercise of 
power by trustee’s successor. In re Boutwell’s Estate, Supreme 
Court of Vermont, 22 Atl. Rep. (2d) 157. 

Further facts and the reasoning upon which the decision 
was based may be read in the following paragraphs quoted 
from the court’s opinion: 


Jennie E. Boutwell, surviving widow of James M. Boutwell, late 
of Montpelier, deceased, and beneficiary under his will, brought her 
petition to the probate court for the District of Washington praying 
that the trustee be ordered to pay to her enough from the principal 
of the trust fund in question so that she might receive therefrom 
including income $1,000 monthly. On April 17, 1941, after full con- 
sideration of this matter the court denied the prayer of the petitioner 
and dismissed her petition and the case is here upon her exceptions. 

The question presented is whether the power and authority given 
the original trustee under the provisions of the will survive to the 
present trustee, successor to the one named in that instrument. 

It appears from the record that the original petition in this case 
was filed in court on January 17, 1940. Before final hearing and on 
the 7th day of April, 1941, the petitioner filed an amended petition 
omitting certain parts of her former one and on April 15, 1941, she 
filed a waiver of certain parts of the original petition. 


It appeared at the hearing below that on February 3, 1938, the 
said Jennie E. Boutwell had filed a petition with the probate court 
praying that it. order the trustee, “Montpelier National Bank,” to 
pay over to her out of the income and principal of the trust funds in 
question the sum of $1,000 each month. The petition was fully heard, 
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findings of fact made and a decree dismissing the petition was entered 
October 10, 1938. From this decree no appeal was taken. 

The findings in the former case are fully set out in those in the 
case at bar and are treated as a part thereof. From all these findings 
the following material facts appear. 

James M. Boutwell died July 1, 1929, testate, leaving a gross 
estate of approximately $653,000. 

The testator in his will set up a trust fund of $200,000 for the 
benefit of his wife, the petitioner, and named “The Montpelier National 
Bank” as trustee of this fund. After directing the trustee to pay over 
to his wife, Jennie E. Boutwell, the net income and interest therefrom, 
the will further provides in article 7, paragraph 3: 

“3. If in the judgment of said Trustee the interest and income 
from said trust fund shall at any time not be sufficient for the care, 
comfort and support of my said wife, then I direct and authorize said 
Trustee to pay over to my said wife, from time to time, or to expend 
for her benefit, such sum or sums out of the principal of said trust fund 
as said ‘Trustee may deem best for her proper care and support, and I 
make said Trustee the sole judge of such care and support and I direct 
that such payments and expenditures be in the sole discretion of the 
said Trustee. This fund, with what may be added to it from the residue 
of my estate as hereinafter provided, is established by me for the ex- 
press purpose of providing and caring for my said wife, and I direct 
that it be used for her benefit and not with a view to the interests of 
those who shall take the remainder.” 

By article 27 of the testator’s will he provided that the residue of 
estate should become a part of the trust fund in question and in that 
article with respect to this residue he used the following language: 

“T direct that such property, or the proceeds thereof, be added to 
and become a part of the Trust Fund established under the Seventh. 
Provision of this will, be invested and reinvested, as hereinbefore set 
forth, and that the net income thereof be paid to my wife, Jennie E. 
Boutwell, when in the judgment of the said Trustee the income on said 
sum of Two Hundred Thousand Dollars, above set forth, is not suffi- 
cient for the care and support of my said wife.” 

“The Montpelier National Bank,” a corporation, was duly ap- 
pointed trustee in accordance with the provisions of the will and man- 
aged the affairs of the trust until: January 8, 1934, at which time it 
resigned this office, this bank then being in process of liquidation. A 
new bank, also a corporation, was formed under the name “Montpelier 
National Bank.” It took over the assets of the old bank and several of 
the men who had been officers in the old bank became officers in the new 
one. Only two of these were officers in the old bank at the time of the 
testator’s death in 1929 and both have died since 1934. 

On application of the petitioner in the case at bar the new bank 
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was appointed trustee of the fund in question on April 23, 1934, since 
which time it has continued to manage the affairs of the trust. 


In recent years, owing to business conditions, the income 
from the trust fund has been considerably reduced. Income 
from the $200,000 trust fund paid to the petitioner during 
the years 1931 to 1937 both inclusive, excluding taxes paid 
for her by the trustee in 1931 in the sum of $510.40, 
amounted to $56,215.14 


The amount paid to her from this source varied from 
$9,376.73 in 1933 to $6,369.70 in 1937. 
On June 14, 1934, after the appointment of the present 
trustee, there was paid to the petitioner by a credit to her 
account accumulated income on the residue fund, the sum of 3,702.35 
Also on June 14, 1934, there was paid to the petitioner out 
of the corpus of the residue fund by a credit to her account 
the sum of 5,564.75 


The petitioner received further income from the residue fund 
as follows: 1934 $1,731.35 
1935 1,978.85 
1936 2,327.59 
1937 2,336.25 8,374.04 


For the twelve months ending May 13, 1939, the petitioner 
received from the $200,000 fund the sum of 8,406.35 


and for the year ending May 13, 1940, she received from 
this source 10,155.83 


The testator, especially during the latter years of his life, supported 
the petitioner on a scale of living which was bountiful if not extrava- 
gant. If she is to maintain this standard she will need about $1,000 
per month. For her to continue to live in this manner would add to 
her pleasure and peace of mind. She is an old lady now more than 
84 years of age. 

The defendant trustee has acted in good faith and without selfish 
or improper motives in the management of the trust in question. 


The decree from which this appeal is taken contains the following 
language: “In view of the language of the will, and of the language of 
the statute in respect to the power and duties of successor trustees 
(see No. 3037 P. L.) and of the entry dismissing the former petition, 
the prayer of the petitioner is denied and the petition is dismissed.” 

It is not disputed here that if the discretion given the original 
trustee in the will as to paying over to the beneficiary certain sums 
from the principal of the trust fund passed to the substitute trustee, 
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then the probate court was without authority to act in the matter. 
In other words, as stated by the petitioner in her brief, “the test is 
does the discretion given by the will attach to the office of the trustee 
or to the person of the trustee? If the former, then it may be exercised 
by the substitute ; if the latter, then it can not.” In short, it comes down 
to the question, what was the intent of the testator as to this matter? 
His intention, if in accordance with law, is the all controlling factor. 
What he intended is to be gathered from a consideration of the whole 
instrument creating the trust, the nature and object of the trust and 
all other circumstances which have a bearing on the question. 26 R.C.L. 
1338, §§ 201 and 202; Perry on Trusts, § 496; Restatement, Trusts, 
§ 196; 126 A.L.R. Annotation, beginning on page 931. 

From the third paragraph of the 7th article of the will as herein- 
before set out it appears that whether the interest and income from 
the trust fund is sufficient for the care, comfort and support of the 
beneficiary is to be determined “in the judgment of said trustee” and 
if at any time these are found insufficient for the purpose mentioned, 
then the testator directs and authorizes “said trustee” to pay over to 
the beneficiary from time to time or to expend for her benefit such sum 
or sums out of the principal of the trust fund as “said trustee” may 
deem best for her proper care and support. After providing that such 
payments and expenditures be “in the sole discretion of the said trus- 
tee,” the will states: “This fund, with what may be added to it from 
the residue of my estate as hereinafter provided, is established by me 
for the express purpose of providing and caring for my said wife, and 
I direct that it be used for her benefit and not with a view to the 
interests of those who shall take the remainder.” 

Having in mind that at the time of the testator’s death the bene- 
ficiary was well past seventy years of age and the substantial amount 
of the trust fund established by the will and construing the above 
mentioned provisions of the instrument in the light of these facts, it is 
clear that the only discretion given the trustee concerning the matter 
in question was to decide how much must the beneficiary receive from 
this fund to accomplish the expressed purpose. At any time when in 
the judgment of the trustee the interest and income from the fund are 
not sufficient for this, then it becomes the trustee’s imperative duty to 
invade the principal and to pay over to her or expend for her benefit 
so much thereof as in its judgment may be necessary for her proper 
care and support. When in the judgment of the trustee it is established 
that the income from the fund is not sufficient for this purpose it has 
no discretion as to whether or not the principal shall be invaded. In 
deciding how much the beneficiary should receive from the fund the 
trustee is directed by the terms of the will to give no thought to the 
matter of keeping the principal intact for the benefit of those who are 
to take the remainder. The fund is declared to be for the express 
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purpose of caring for the testator’s wife and he directs that it be used 
primarily for her benefit. 

From the foregoing it appears that the question left to be deter- 
mined in the discretion of the trustee is a common one often found in 
the will of a married man. There is nothing in the decision of this 
which requires special knowledge and it includes nothing to indicate 
that the testator relied upon the judgment of the “The Montpelier 
National Bank” to the exclusion of all others. 

The fact that the trustee named in the will was a corporation is, 
under the circumstances of this case, very signficant. At the time of 
his death the testator was president of this bank. He knew that the 
trustee named could think and exercise a discretion only through its 
officers or a majority of them. He must be taken to have known that 
their judgment and discretion would in law be the judgment and dis- 
cretion of this corporation. Suppose that in his will he had stated that 
the officers of this corporation, whoever they might be during the time 
this trust should be in force, should be the trustees of the fund. Under 
these circumstances it could not be reasonably claimed that in naming 
his trustees he was dépending upon the special confidence and discretion 
of any particular person or persons. Yet, as pertaining to this trust, 
such provision would have in fact called for the judgment and discretion 
of exactly the same minds as was done by the language used in the in- 
strument. The testator must have known that the personnel of the 
officers of the trustee named would change from time to time and so the 
judgment and discretion of the corporation might vary with these 
changes. 

The case at bar is distinguished from each and all of the cases cited 
by the petitioner in support of her contention that the discretion given 
by the will pertaining to the question before us attaches to the person 
and not to the office of the trustee by the foregoing facts. These facts 
clearly show that it was the testator’s intention to affix the discretion 
with which we are here concerned to the office of the trustee. His intent 
thus being established and not being contrary to law, the question 
before us is so determined. 

It follows that the authority given the trustee named in the will 
is not a mere naked power to be exercised or not in the discretion of 
the trustee but rather it is a power coupled with a trust. That is, 
when certain facts are determined, then it is mandatory that the trus- 
tee act as directed in the will. In short, the discretion with which we 
are here concerned attaches to the office and not to the person of the 
trustee. See authorities cited supra; also Shattuck et al. v. Stickney 
et al., 211 Mass. 327, 97 N. E. 774; Sells v. Delgado et al., 186 Mass. 
25, '70 N. E. 1036; Jacobs v. Wilmington Trust Co., 9 Del. Ch. 400, 
80 A. 346; Newport Trust Co. v. Chappell et al., 40 R. I. 383, 101 A. 
323 ; Donlin v. Hynes, 177 App. Div. 184, 163 N. Y. S. 868; Russell v. 
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Hartley et al., 83 Conn. 654, 78 A. 320; Dodge et al. v. Dodge et al., 
109 Md. 164, 71 A. 519, 130 Am. St. Rep. 503. 

Many other cases in accord with the above might be cited but these 
are sufficient to show the general recognition and application of the 
principles hereinbefore mentioned. 

Our attention has been directed to P. L. 3037 which provides in 
effect that when a person who has been appointed trustee refuses or 
resigns the trust, or dies, or is removed, the trustee appointed by the 
court to fill such vacancy shall have the same authority as if originally 
appointed by the testator or the probate court. From what has been 
stated it already appears that the discretion and authority held by 
the present trustee relative to matters before us come to it by authority 
of the will. What would be the effect of this statute if this were not 
true is not material here and we do not consider that question. 

The petitioner calls attention to the provisions of the will as to in- 
vestment and reinvestment of the funds making up this trust. She insists 
that certainly such powers and authority are personal. No question 
as to the authority of the present trustee concerning these matters is 
in the case at bar and so we do not consider it. 

The trustee contends that the adjudication made upon the former 
petition brought by the petitioner estops her from bringing the petition 
in this case. This contention is not sound. A determination of the 


amount needed for her care, comfort and support in 1938 would not 

be decisive of what were her needs at the time the petition in the case 

at bar was brought. This is so plain that it needs no further comment. 
Decree affirmed. To be certified to the probate court. 











BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 






BANK’S LIABILITY FOR REFUSING 
DEPOSITOR’S CHECKS 





Valley National Bank v. Witter, Supreme Court of Arizona, 121 Pac. 
Rep. (2d) 414 





Where bank’s refusal to pay depositor’s checks is not malicious, 
damages recoverable by depositor are limited to monetary loss rea- 
sonably and fairly and in natural course resulting from such refusal, 
and no damages are allowable for mental pain or suffering, such as 
humiliation and embarrassment to depositor in his social relations. 

In this case plaintiff left a $600 check with bank and told assistant 
manager that he wanted to pay the balance due to the bank on his 
indebtedness, amounting to $233.82, and to put the remainder of the 
check in a checking account. Plaintiff was told not to write a check 
on the account for two days so that the $600 check could clear, but 
that after that it would be all right. Thereafter, when check was 
cleared, the bank mailed plaintiff a cashier’s check for the difference, 
after applying $233.82 to his indebtedness with bank. Plaintiff, how- 
ever, did not receive the cashier’s check, and believing that he had 
established an account with the bank he wrote four checks. The 
checks were dishonored by the bank. No record was ever entered in 
the books of the bank showing the opening of any checking account 
in favor of plaintiff, the whole thing being handled as a collection 
item. 

It was held that judgment for damages to the amount of $1,500 
was justified. Plaintiff was entitled to reasonable and temperate, 
rather than nominal damages, for the bank’s wrongful dishonoring of 
his checks without the necessity of showing specific damages, and in 
addition, by proper proof thereof, he could recover any peculiar and 
special damages suffered. 


Action by Payne J. Witter against the Valley National Bank for 
damages on account of bank’s failure to pay checks drawn by plaintiff 
against bank. Judgment for plaintiff, and defendant appeals. 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1245. 
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Judgment modified, and, as so modified, affirmed. 
Gust, Rosenfeld, Divelbess, Robinette & Coolidge, of Phoenix, and 
Patterson & Eastvold, of Prescott, for appellant. 
O’Sullivan & Morgan and E. C. Locklear, all of Prescott, for appellee. 


LOCKWOOD C. J.—Payne J. Witter, plaintiff, brought suit against 
Valley National Bank, a national banking association, defendant, seeking 
damages on account of the failure of the latter to pay certain checks 
drawn by the former against it. Judgment went in favor of plaintiff in 
the sum of $3,000, and this appeal was taken. 

There are twenty-two assignments of error, grouped under thirteen 
propositions of law, which raise two major questions for our considera- 
tion. First, do the facts show that plaintiff had a cause of action against 
defendant, and second, if so, were the elements of damages properly sub- 
mitted to the jury on the evidence and the instructions. 

The facts applying to the first question must be assumed to be as 
follows: For a long time prior to the inception of the action plaintiff 
had lived in Miami, Arizona, where he was employed by the Miami Cop- 
per Co. While residing there he had borrowed from the Miami branch of 
defendant certain sums of money. Thereafter he removed to Chandler 
and for about three months up to July 24, 1940, had, in partnership with 
a man named George Tissaw, operated a restaurant called the Rainbow 
Inn. Upon plaintiff’s removal to Chandler the records of the Miami 
branch concerning his loan were transferred to the Chandler branch of 
defendant, and thereafter payments on the loan were made in Chandler. 
He had, while a resident of Miami, had a checking account with the 
Miami branch, but this had been exhausted by July 10, 1940, and the 
account closed. On July 24 plaintiff and his partner sold the Rainbow 
Inn to a man named Gosage, who paid them by a check drawn on the 
Miami branch of defendant, in the sum of $600, and a promissory note 
for $150. Upon receiving the check, plaintiff, together with Tissaw and 
Gosage, went to defendant’s branch in Chandler, where he gave it to 
the assistant manager thereof, one Middleton, and told the latter that 
he wanted to pay the balance then due on his indebtedness, amounting to 
$233.82, and to put the remainder of the check in a checking account. 
He also told Middleton that he was going fishing for a few days. Mid- 
dleton replied that he should not write a check on the account for two 
days so that the $600 check could clear, but that after that it would be 
all right. Plaintiff then signed a card handed him by Middleton either 
‘‘Payne J. Witter’’ or ‘‘P. J. Witter,’’ wrote a check for $183 in favor 
of Tissaw, in the presence of Middleton, and left the bank. It is true that 
Middleton’s statement in regard to the details of the transaction in the 
bank differed widely from that of plaintiff and Tissaw, but we must 
assume that the jury resolved the conflict in favor of plaintiff and are 
bound by its action in this respect. 
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On the same day the $600 check was sent on in the usual manner 
by the Chandler branch to the Miami branch for collection, and on the 
morning of July 26 the Chandler branch was advised the check had 
cleared, so that it then had in its possession $600 that belonged to plain- 
tiff. Thereupon plaintiff’s unpaid note of $233.82 above referred to 
was deducted, and a cashier’s check was made out in plaintiff’s favor 
for the difference, $366.18. This check was held in the bank until the 
close of business on that day and was then mailed to plaintiff at the last 
address which it knew, 4125 Mackey Hill, in Miami. No record was 
ever entered in the books of the bank showing the opening of any check- 
ing account in favor of plaintiff, the whole thing being handled by it 
as a collection item. In the meantime, and on July 26, plaintiff visited 
the Miami branch of defendant and found that the proceeds of the $600 
check had been sent to Chandler. He then wrote four checks on the 
account, which he believed from the foregoing facts he had with the 
Chandler bank. Two of these checks were given Globe business houses 
for merchandise purchased by plaintiff, one was cashed by the Miami 
branch, and the last, dated July 31, was given one E. N. Reid for mer- 
chandise and cash. The total amount of these checks, including that 
given Tissaw and which was cashed July 26 by the Miami branch, was 
less than the $366.18. Plaintiff then went on his fishing trip and was 
gone several days, returning to Clarkdale, Arizona, on August 5, when 
he first discovered that none of these checks had been honored. The 
circumstances under which they were dishonored were as follows: A 
few days after the cashier’s check was mailed to plaintiff’s address in 
Miami his checks began to return to the Chandler branch and the records 
were examined to see whether he had a checking account. None could 
be found and Middleton refused to pay them, with the notation placed 
thereon ‘‘Refer to maker.’’ Upon plaintiff discovering that his checks 
were being turned down, he called the branch in Chandler, inquiring 
as to why this was done. He then employed an attorney to make a trip 
to Chandler to interview defendant in regard to the situation. On 
August 17 defendant issued a new eashier’s check in the place of the 
one sent to Miami, which had not at that time reappeared, and sent 
it to the Bank of Arizona in Clarkdale, with instructions to deliver it 
upon the execution of an indemnity bond and release. Plaintiff was 
willing to execute the bond but was not willing to release defendant from 
liability for its actions, and this cashier’s check was eventually returned 
to defendant, and later the first cashier’s check was also returned to it. 
Thereafter this action was begun. 


We think there can be no question but that on these facts plaintiff 
did believe, and, as a matter of law, was justified in believing, that the 
bank would honor his checks up to an amount of $366.18 at any time on 
or after July 26. There is no question from the undisputed testimony 
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that on July 26 the bank owed plaintiff sufficient money to pay all the 
checks drawn by him. The only issue is whether it had agreed to treat 
this amount as a checking account, or merely as the proceeds of a collec- 
tion. The evidence on this point was conflicting and we are bound by 
the verdict of the jury to assume that it had agreed to treat the money 
as a checking account. 

There was considerable evidence to the effect that the matter was not 
handled by the bank in the manner in which it usually handled the open- 
ing of an account, and this may be true, but we know of no law which 
requires that a bank shall open an account in any particular manner. 
The regulations made by the bank thereto are for its own benefit and 
protection, and may be waived by it, either directly or impliedly by its 
conduct, and if such conduct was of that nature that plaintiff, as a rea- 
sonable man, would believe, and did believe, that he had done everything 
which the bank required in order to establish a checking account, then 
it is liable for a failure to honor his checks, notwithstanding the fact that 
some of its regulations may not have been complied with, or that it did 
not intend to open a checking account with him. 

We hold, therefore, that a judgment for damages against defendant 
was justified by the evidence and the law applicable thereto. 

The next question is as to the amount of damages allowed and the 
manner in which that issue was submitted to the jury, both by the evi- 
dence and the instructions of the court. 


There is no statute in Arizona covering the liability of a bank for 
dishonoring a check of a depositor, and we must, therefore, consider the 
principles of the common law. The relation between a bank and a de- 
positor is held to be that of a debtor to a creditor and arises out of a 
contra, express or implied, that the bank will pay to the depositor, or his 
order, any amount not exceeding his deposit. Brown v. State, 25 Ariz. 
518, 220 P. 225. In the ordinary case of debtor and creditor, the former 
is not liable to the latter in an action in tort for a failure or refusal to 
pay the debt, since the liability arises out of contract and is limited to 
the amount of the debt. However, while the relation between the bank 
and the depositor is that of debtor and creditor, in our modern world the 
effect upon the depositor of the refusal of the bank to pay upon his 
order goes far beyond the effect of such a failure to pay by an ordinary 
debtor. In the last case there is no presumed imputation against the 
character of the creditor which will affect his business relations in other 
respects, no matter how many people may know of the fact. But the 
refusal of a bank to pay a check of its depositor is generally considered 
by those who know of the failure to be an imputation of wrongdoing 
against the depositor and an attack upon his character. For this reason 
it is held practically universally that in such eases the depositor may sue 
either in contract, where the recovery would be limited to the amount 
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of the dishonored check with interest from the date of demand and 
refusal, or in tort, where the action is held to be akin to one for 
slander. 


In the present case the complaint obviously sets up an action in tort 
and is based, not upon the amount of the check, but upon the damage to 
the credit and reputation of plaintiff. The question then arises as to 
what damages are allowable in such a case and how they must be proved. 
The leading cases in England are Marzetti v. Williams, 109 Eng. Reprint 
842, and Rolin v. Steward, 139 Eng. Reprint 245. In these cases, as in 
most of the earlier American cases, a distinction was made between cases 
where the depositor was a merchant or trader and where he was not. In 
the first case it was very generally held that the mere proof of the dis- 
honoring of the check entitled the plaintiff to ‘‘not nominal or excessive, 
but reasonable and temperate damages.’’ Rolin v. Steward, supra. In 
the second, although nominal damages should be awarded without fur- 
ther evidence, substantial damages could only be awarded on allegation 
and proof of special damages. 


Upon a general examination of the cases which distinguish between 
the trader and the non-trader, and their reasoning, it is apparent that 
the rule was based upon the theory, true enough when the rule was first 
laid down, that the injury was to the ability of the depositor to obtain 
further financial credit in his dealings with others; that practically all 
of the business of a merchant or trader was based upon eredit rather 
than cash transactions, and that any attack upon his financial character 
was necessarily bound to diminish his ability to obtain further credit 
and thus injure his business. On the other hand, the non-trader seldom 
had a bank account, conducted most of his dealings for cash, and only 
required credit in isolated and special instances, so that there was no 
reason to presume that a failure to pay one of his checks, in the rare 
instances where he did possess a bank account, would affect a credit 
which presumably was not used or did not exist. The situation, how- 
ever, has greatly changed in recent years. The vast majority of all 
modern financial transactions, whether carried on by trade or non- 
traders, are based upon eredit. A large percentage of our population 
conduct even their household accounts on a monthly credit basis, usually 
paying by checks on their own bank accounts, and the dishonoring of 
one of those checks would presumably affect their credit, even though it 
was not as great in dollars and cents, just as seriously in proportion to 
the extent of their transactions with those who knew of the dishonor, as 
would the dishonoring of the check of a great merchant. In both cases, 
under modern business conditions, we think the presumption from the 
mere fact of dishonor is that the credit of the depositor was injuriously 
affected. As was said in Morse on Banks and Banking, 6th Ed., page 
1007, par. 458: 
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‘¢ |. Tt ean hardly be possible that a customer’s check can be 
wrongfully refused payment without some impeachment of his credit, 
which must in fact be an actual injury, though he cannot from the nature 
of the case furnish independent distinct proof thereof. It is as in cases 
of libel and slander, which description of suit, indeed, it closely resem- 
bles, inasmuch as it is a practical slur upon the plaintiff’s credit and 
repute in the business world. Special damage may be shown, if the 
plaintiff be able; but, if he be not able, the jury may nevertheless give 
such temporary damages as they conceive to be a reasonable compensa- 
tion for that indefinite mischief which such an act must be assumed to 
have inflicted, according to the ordinary course of human events... .”’ 


While an application of the principle above set forth has been limited 
by the numerical majority of cases to traders, we think in reason and 
logic the principle applies to non-traders, although of course what would 
be ‘‘reasonable and temperate’’ damages would vary according to the 
circumstances of the case and the general extent to which it may be 
presumed the credit of the depositor would be injured. 

We hold, therefore, that in the present case, plaintiff was entitled 
to ‘‘reasonable and temperate’’ rather than ‘‘nominal’’ damages upon 
the proof of the wrongful dishonoring of his checks, without the neces- 
sity of showing affirmatively specific damages. In additivn to these gen- 
eral damages, he, like any other depositor in similar circumstances, 
might recover, upon proper proof thereof, any peculiar and special dam- 
ages which he may have suffered by reason of the conduct of the bank. 


With these general principles to guide us, let us examine the instruc- 
tions of the court to see if they presented the legal aspect of the case 
properly to the jury, and the evidence to see whether it was properly 
admitted and rejected. 

We have examined the instructions given by the court. It is suffi- 
cient to say that the statements made therein of the law applicable to 
the case are correct and were sufficient to advise the jury of the general 
issues. 

We consider next the admission of evidence. Plaintiff presented 
testimony tending to show that he had been unable to complete negotia- 
tions for the lease of certain property on account of the dishonoring of 
one of his checks. In his complaint he predicated special damages on 
the loss of profit from this lease. The court declined to admit any evi- 
dence as to the amount of profit which he might have made, but did 
admit the evidence that he had lost the lease on the question of loss of 
general credit and reputation. We think the ruling was correct in both 
respects. As we have stated, plaintiff was entitled to substantial dam- 
ages. These damages, even though general in their nature, might vary 
considerably in accordance to the extent which they injured plaintiff’s 
general credit. We think, therefore, that any instance in which plaintiff 
was denied credit or lost the opportunity to engage in a business trans- 
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action by reason of the dishonoring of the checks was admissible on the 
issue of general damages, even though the details of the transaction 
might not be admissible as tending to show special damages. There was 
also evidence in regard to the failure of plaintiff to secure employment 
by reason of the situation. We have examined the testimony in this 
respect and think the rulings of the trial court were proper, for the same 
reason that evidence in regard to the loss of other business opportunities 
was admissible. The same is true in regard to the loss of credit with 
certain mercantile institutions. As was said by the court, where general 
damages to financial reputation and credit are concerned, it is almost 
impossible to furnish specific evidence of their extent and this can only 
be based upon evidence of the general effect upon plaintiff’s financial 
standing in the community. There are perhaps one or two instances 
where the court may have allowed plaintiff to go a little more into detail 
than was, strictly speaking, permissible, but we think these instances 
were not such as could have affected the verdict of the jury. 


We next consider general objections. The court permitted plaintiff 
to make a trial amendment, setting up as special damages the sums ex- 
pended by him as attorney’s charges and telephone in endeavoring to 
secure a settlement of the matter. We certainly think these expenses 
were a proper element of special damages and cannot see where defend- 
ant was prejudiced in its defense by allowing the trial amendment. The 
expenditures either were or were not necessary, and this issue could 
have been met by defendant without the necessity of a continuance. 

The next objection is that the trial court allowed the jury to take 
into the jury room a copy of the written instructions. If the instructions 
were correct, and we have held that they were, we think it was not only 
permissible but commendable for the court to do so. The purpose of 
instructions is to advise the jury as to the law, and at all times in con- 
sidering its verdict a jury should keep them in mind. We can think of 
no better method of enabling it to do this than to have the written 
instructions of the court always before it. 


The last objection is that the damages were excessive and the result 
of passion and prejudice. Where the refusal to pay was not malicious 
damages in a case of this nature are limited to the monetary loss rea- 
sonably and fairly and in the natural course of things resulting from 
the act of the bank, and no damages can be allowed for mental pain or 
suffering, such as humiliation and the embarrassment of the depositor 
in his social relations. It appears from the evidence that plaintiff’s 
ordinary occupation was that of a mechanic, although he at least once 
engaged in independent business on a small scale and was considering 
doing so a second time. While it is true, of course, that the social pain, 
humiliation and disgrace suffered by a man under these circumstances 
is as great as that endured by a man of large business affairs, yet since 
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such elements cannot be considered on the issue of damages, it would 
appear that his financial loss as shown by the evidence, even liberally 
construed, could not reasonably be considered to reach the amount of 
the verdict returned by the jury. 

We are of the opinion on the whole record, under the circumstances 
of the present case, that the sum of $1,500 is damages both substantial 
and reasonable, and the judgment is modified by reducing it to that 
amount and, as reduced, is affirmed. Defendant will recover its costs 
in this court. 


NECESSITY FOR DELIVERY OF CHECK 





Reese v. State, Supreme Court of Mississippi, 5 So. Rep. (2) 236 





Checks delivered to a person other than the payee remain the 
property of the drawer unless and until there is a valid delivery to 
and acceptance by the payee or something equivalent to delivery and 
acceptance. 


In this case certain checks were delivered to payee’s employee 
who was without authority to accept them. It was held that the 
checks remained the drawer’s property until delivered to and ac- 
cepted by the payee. The employee, therefore, was accountable for 
the checks to the drawer, and hence could not be convicted of embez- 
zling money belonging to payee for failure to deliver proceeds to 
payee. 


Appeal from Cireuit Court, Leflore County; 8. F. Davis, Judge. 

J. C. Roose was convicted of embezzlement, and he appeals. 

Reversed and remanded. 

Berry D. Brown, Richard Denman, and Means Johnson, all of 
Greenwood, for appellant. 

Greek L. Rice, Atty. Gen., and Geo. H. Ethridge, Asst. Atty. Gen., 
for appellee. 


SMITH, C. J.—The appellant was convicted of embezzling money 
belonging to the Southern Undertaking Association that came into his 
possession as an agent or employee of the Association. He requested, but 
was refused, an instruction directing the jury to find him not guilty. 

The evidence discloses that the Southern Undertaking Association, 
a corporation, was engaged in the undertaking and burial insurance 
business at Itta Bena, Mississippi. The appellant was its bookkeeper 
and his only duty to or authority from the Association in addition 
thereto was to make out the corporation’s sales tax returns. 

E. R. Gibson was engaged in a similar business at Durant and Lex- 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §383. 
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ington under the name of E. R. Gibson Agency. The appellant while 
serving the Southern Undertaking Association as its bookkeeper was 
also employed by Gibson to look after his ‘‘sales tax, income, and social 
security.”’ 

At various times during 1938 and 1939 Gibson delivered to appellant 
checks, ten in number, drawn by E. R. Gibson Agency on Merchants’ & 
Farmers Bank at Durant, payable to the order of Southern Undertaking 
Association, each for $18.43, and reciting that it was for sales taxes. 
When asked why he did this Gibson replied ‘‘ because he was bookkeeper 
for the Southern Undertaking Association and I had him employed to 
look after my sales tax, income and social security’’; and when asked 
‘‘why he made the checks payable to the Southern Undertaking Asso- 
ciation instead of the State Tax Commission,’’ he replied ‘‘ because he 
was handling their taxes . . . he was looking after the taxes for me and 
he was just supposed to run it through the regular channels of the 
Southern Undertaking Association’s taxes.’’ 

The appellant did not deliver any of these checks to the Southern 
Undertaking Association and it did not receive the proceeds of any of 
them except one which the appellant delivered to an employee of the 
Association, who, at his request, gave him the money for which it was 
drawn and then endorsed and deposited it to the Association’s credit 
in the Bank of Itta Bena. All of the other checks, appearing to have 
been properly endorsed, were presented to and paid by the Bank of 
Itta Bena and were by it collected from the drawee bank at Durant. 
Who endorsed these checks, delivered them to the Itta Bena Bank and 
received the money thereon does not appear except as to three of them. 
These three were endorsed by the appellant in his own name and by 
someone also in the name of the Southern Undertaking Association and 
were delivered by the appellant to and cashed for him by the Itta Bena 
Bank. 

The evidence is silent as to whether the Gibson Agency’s sales taxes 
were paid. The appellant did not testifiy. 

Two reasons assigned by the appellant in support of his right to a 
directed verdict are that the evidence fails to disclose (1) that the checks 
or their proceeds were the property of the Southern Undertaking Asso- 
ciation; and (2) that the appellant converted the checks or their pro- 
ceeds to his own use. 

Checks of the character of those here under consideration remain 
the property of the drawer unless and until there is a valid delivery and 
acceptance thereof or their equivalent to and by the payee. Section 
2872, Code of 1930; Love v. Mayor, etc., 166 Miss. 322, 148 So. 382; 
10 C. J. S., Bills and Notes, §§ 78 and 80; 7 Am. Jur., Bills and Notes, 
Section 32. The delivery of these checks was to an employee of the 
payee who was without authority to accept them. Consequently, they 





THE BANKING LAW JOURNAL 267 


did not become thereby the property of the payee and could not have 
here so become until they were delivered by the appellant to and ac- 
cepted by it, in the absence of which, they remained the property of 
the drawer to whom the appellant is accountable therefor. This being 
true, no necessity arises for considering whether or not the evidence 
discloses a conversion by the appellant of these checks or their proceeds 
to his own use. 


LIABILITY OF COLLECTING BANK ON CHECK 
DELIVERED TO IMPOSTOR 


United States v. First National Bank of Prague, Okl., United States 
Circuit Court of Appeals, Tenth Circuit, 124 Fed. Rep. (2d) 484 


An impostor in possession of an adjusted service certificate estab- 
lished contact with a national bank which became satisfied that the 
impostor was a war veteran as he claimed, and aided him in securing 
a loan from the United States on an adjusted service certificate which 
was in possession of the impostor. The bank’s president acting as 
notary public signed the certificate of identification required by the 
United States, in which the president certified that the impostor was 
known to the president to be the veteran named in the adjusted serv- 
ice certificate. The check was subsequently issued by the United 
States Treasurer and delivered to the impostor. He indorsed the 
name of the veteran thereon and negotiated check to national bank 
which indorsed the check and forwarded it to its correspondent, 
which also indorsed the check and presented it to the Federal Reserve 
Bank and the check was paid by the United States Treasurer. 

It was held that the correspondent was not liable to the United 
States on correspondent’s indorsement on theory that the impostor’s 
indorsement was a forgery. The national bank, however, was liable 
on its indorsement of check issued to the impostor by the United 
States for the loss sustained thereon by the United States which paid 
the check. The national bank unwittingly contributed to the decep- 
tion of the United States in respect to the vital matter of identity ; 
and such cooperation constituted the initial act which resulted in 
the impostor fraudulently obtaining money to which he was not 
entitled. The acts and conduct of the bank, without being so in- 
tended, facilitated the fraud and primarily made possible the loss. 
As between two innocent persons, both of whom are victims of fraud, 
the burden must fall on the one whose negligence first facilitated and 
made possible the loss sustained. 


Action by the United States of America against the First National 
Bank of: Prague, Oklahoma, and another on defendants’ guaranties of 
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prior indorsements on check. From an adverse judgment, the plaintiff 
appeals. 

Affirmed as to defendant Tradesmens National Bank of Oklahoma 
City and as to defendant First National Bank of Prague judgment re- 
versed and cause remanded for further proceedings in accordance with 
opinion. 

George H. McElroy, Asst. U. 8. Atty., of Oklahoma City, Okl., and 
Paul A. Sweeney, of Washington, D. C., Atty., Department of Justice 
(Charles E. Dierker, U. S. Atty., of Oklahoma City, Okl., Francis M. 
Shea, Asst. Atty. Gen., and George F. Foley and Robert Kaplan, both of 
Washington, D..C., Attys., Department of Justice, on the brief), for 
appellant. 

Maurice M. Thomas, of Oklahoma City, Okl. (J. B. Dudley and 
Dudley, Hyde, Duvall & Dudley, all of Oklahoma City, Okl., on the 
brief), for appellees. 


BRATTON, C. J.—The United States issued in due form an adjusted- 
service certificate to Edwin Waren, herein called the veteran. Some- 
time in September or October, 1931, an individual, herein called 
the impostor, went to Prague, Oklahoma, and operated a small cafe 
until the latter part of December. To some people there he was known 
as Billie Dove and to others as Edwin Waren. He had the adjusted- 
service certificate referred to in his possession. Certain world war vet- 
erans introduced him to officers of the First National Bank of Prague 
as Edwin Waren, and he obtained from the bank a loan of about $100, 
pledging the certificate as security. On January 14, 1932, he applied 
in writing to the regional office of the Veterans’ Administration in Okla- 
homa City for the full loan value of the certificate. The writing was a 
combination application and note, and was on a form apparently pre- 
pared by the Administration for use of veterans in seeking loans. The 
name and address of the applicant was given in the instrument as 
Edwin Waren, Prague, Oklahoma, ¢/o First National Bank. A blank 
certificate of identification was attached to the form. The president of 
the bank at Prague was also a notary public. Acting as notary public, 
he signed the certificate of identification in which he certified that the 
person applying for the loan evidenced by the note was known to him 
to be the veteran named in the adjusted-service certificate, and that the 
signature on the note was that of the veteran. The note and the ad- 
justed-service certificate as pledged collateral were submitted to the 
Administration; and, on January 16, the special disbursing agent in 
Oklahoma City issued a check for the loan drawn on the Treasurer of 
the United States, payable to the order of Edwin Waren, ¢/o First Na- 
tional Bank of Prague, Oklahoma, in the sum of $778.50. The check 
was mailed accordingly and was delivered to the impostor. He endorsed 
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the name Edwin Waren on it and negotiated it to the: bank iat, Prague: 
The bank deducted $104 in payment of its note, delivered the belance..of 
the proceeds to the impostor, placed .its endorsement on the. cheek, and 
forwarded it by mail to its correspondent the Tradesmenus National Bank 
at Oklahoma City. The latter bank placed its endorsement. upon it. and 
presented it through banking channels to the. Federal Reserve Bank, and 
it was paid by the Treasurer of the United States on January 23, 1932. 
The impostor left Prague on the day he received from the. bank: the 
balance of the proceeds of the loan made by the Administration, and 
was never there again. On January 18, 1932,.four days after ‘the im: 
postor made application for the loan at Oklahoma City,-the -veteran 
submitted an affidavit to the Administration in the City of Washington, 
in which it was recited that in August, 1931, the certificate was stolen 
in Wyoming ; and at the same time he made application for the: issuance 
of a duplicate certificate, and sought a loan.on it. The duplicate cer- 
tificate was issued, the loan was granted and paid by check,.and there- 
after the balance due on the certificate was paid to the veteran.. ‘The 
Treasurer of the United States first learned in 1938 that the regional 
office of the Administration in Oklahoma City had dealt -with: an im- 
postor, and that the endorsement on the check issued to him was not 
that of the veteran. Demand for return of the money paid on the cheek 
was refused, and the United States instituted this suit -against both 
banks upon their respective guaranties of prior endorsements. - The 
banks prevailed, and the United States appealed. 


The check was issued and mailed in the regular course of business 
of the United States in dealing with veterans holding adjusted-service 
certificates and seeking loans upon them. The rights of the holder of 
such a check as against the United States are not different from those 
accorded by commercial practice to checks of private ‘individuals. 
United States v. Guaranty Trust Co., 293 U. S. 340, 55 S. €t.°221, 79 
L. Ed. 415, 95 A, L. R. 651. . 

Section 11322, Oklahoma Statutes 1931, 48 Okl. St. Ann. § 43, pro- 
vides that a forged or unauthorized signature to a negotiable instrument 
is wholly inoperative and confers no right of retention, discharge, or 
enforcement of payment, unless the party against whom it is sought to 
enforce such right is precluded from setting up the forgery or want of 
authority. ‘The statute is substantially identical with section 23 of the 
Uniform Negotiable Instruments Act, and is merely declaratory . of the 
common law. 

The United States contends that the endorsement on the check by the 
impostor was a forgery, and that the two banks are therefore liable on 
their réspective endorsements in ‘each of which all prior’ endorsements 
were guaranteed. The impostor or fraudulent impersonation rile’ has 
been frequently considered in its:application to-a variety of facts: “With 
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few exceptions, it is held that the drawer of a check, bill of exchange, or 
other negotiable instrument, cannot recover from an intermediary bank 
on its endorsement, or from the payee bank upon its payment, where 
the check, bill, or other instrument is drawn and delivered to an impostor 
under the mistaken belief on the part of the drawer that he is the person 
whose name he has assumed and to whose order the check, bill, or other 
instrument is made payable, and the intermediary bank acquires it from 
the impostor upon his endorsement thereon of the name of the payee, or 
the payee bank pays it upon such endorsement, as the case may be. 
Although not in full accord in respect of the reasons for their conclu- 
sion, most courts hold that while the drawer acts in the mistaken belief 
that the person with whom he deals either in person or by correspond- 
ence is the person whose name he has assumed and pretends to be, still 
it is the intent of the drawer to make the check, bill, or other instrument 
payable to the identical person with whom he deals and therefore to be 
paid on his endorsement; and that accordingly payment to him or his 
endorsee merely effectuates the intent of the drawer. Land Title & Trust 
Co. v. Northwestern National Bank, 196 Pa. 230, 46 A. 420, 50 L. R. A. 
75, 79 Am. St. Rep. 717; Montgomery Garage Co. v. Manufacturers’ 
Liability Insurance Co., 94 N. J. L. 152, 109 A. 296, 22 A. L. R. 1224; 
Hartford Accident & Indemnity Company v. Middletown National Bank, 
126 Conn. 179, 10 A. 2d 604; Robertson v. Coleman, 141 Mass. 231, 
4N. E. 619, 55 Am. Rep. 471; Meyer v. Indiana National Bank, 27 Ind. 
App. 354, 61 N. E. 596; McHenry v. Old Citizens’ National Bank of 
Zanesville, 85 Ohio St. 203, 97 N. E. 395, 38 L. R. A., N. S., 1111; Halsey 
v. Bank of New York & Trust Co., 270 N. Y. 134, 200 N. E. 671; Cohen v. 
Lincoln Savings Bank of Brooklyn, 275 N. Y. 399, 10 N. E. 2d 457, 112 
A. L. R. 1424; Hoffman v. American Exchange National Bank, 2 Neb. 
Unof. 217, 222, 96 N. W. 112; MeCormack v. Central State Bank, 203 
Iowa 833, 211 N. W. 542, 52 A. L. R. 1297; Emporia National Bank v. 
Shotwell, 35 Kan. 360, 11 P. 141, 57 Am. Rep. 171; Heavey v. Commer- 
cial National Bank, 27 Utah 222, 75 P. 727, 101 Am. St. Rep. 966; Jamie- 
son & McFarland v. Heim, 43 Wash. 153, 86 P. 165; Uriola v. Twin Falls 
Bank & Trust Co., 37 Idaho 332, 215 P. 1080; Ryan v. Bank of Italy 
National Trust & Savings Ass’n, 106 Cal. App. 690, 289 P. 863; Town- 
send, Oldham & Company v. Continental State Bank of Gorman, Tex. 
Civ. App., 178 S. W. 564; Cureton v. Farmers’ State Bank, 147 Ark. 
312, 227 S. W. 423; Missouri Pace. R. Co. v. M. M. Cohn Co., 164 Ark. 
335, 261 S. W. 895; Commercial Bank & Trust Co. v. Southern Industrial 
Banking Corporation, 16 Tenn. App. 141, 66 S. W. 2d 209. And that 
general principle was quite recently applied in a case where an impostor 
in possession of an adjusted-service certificate filed in the name of the 
veteran an application for a loan on such certificate, obtained a check 
for such loan made payable to the veteran, endorsed the name of the vet- 
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eral thereon, and delivered it to a merchant, receiving in exchange some 
merchandise and the balance in cash; the merchant endorsed and _deliv- 
ered it to a bank, the bank in turn endorsed and presented ‘it to the 
Treasurer of the United States, and it was paid. The United States sued 
the bank on its endorsement. Recovery was denied. Security-First 
National Bank of Los Angeles v. United States, 9 Cir., 103 F. 2d 188.. 


But, as between the United States and the bank at Prague, the im- 
postor first established contact with the bank. The bank became satis- 
fied that he was the veteran and made him a loan, taking the certificate 
as pledged security. After satisfying the bank in respect to his identity, 
after negotiating the loan, and after pledging the certificate, when he 
came to make application to the Administration and was faced with the 
necessity of establishing his identity to the satisfaction of the Adminis- 
tration, he went to the individual who was both president of the bank 
and a notary public. That individual signed the certificate appended 
to the note being given for the loan. He stated in the certificate that he 
knew the person applying for the loan to be the veteran named in the 
certificate, and that the signature on the note was that of such veteran. 
The certificate was made in the capacity of notary public, and the Ad- 
ministration did not have knowledge of the fact that the person making 
it was also president of the bank. But in addition to making the cer- 
tificate for the intended purpose of giving assurance to the Administra- 
tion that the applicant was the veteran, the bank released the certificate 
then held as collateral in order that it might be deposited with the Admin- 
istration as security for the loan being sought; the certificate was at- 
tached to the note; and together the two were submitted to the Adminis- 
tration. The address of the impostor was given as in care of the bank, 
the check promptly and directly found its way to the bank, and the loan 
of the bank was paid out of it. All of these facts and circumstances 
and the fair inferences from them, considered together, indicate too 
clearly for mistake that the bank had full knowledge that the person in 
Prague was applying to the Administration for the loan, that in order to 
obtain such loan it was necessary for him to establish to the satisfaction 
of the Administration his identity as the veteran, and that if and when 
the Administration became satisfied and the loan was made the note of 
the bank would be paid out of the proceeds; that the certificate of identi- 
fication was made for the purpose of facilitating the making of the loan, 
and the certificate was released for the same purpose; and that in such 
manner the bank was acting in concert with such person in his effort to 
secure the loan. Thus the issuance and mailing of the check to the im- 
postor was not the first act which made possible the loss. On the con- 
trary, by first reposing confidence in him and by cooperating with him as 
indicated, the bank unwittingly contributed to the deception of the Ad- 
ministration in respect to the vital matter of identity; and such co- 
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eperation constituted the. initial act. which resulted in the impostor fraud- 
uléntly obtaining money to which he was not entitled. The acts and eon- 
duct of the bank, without. being so intended, facilitated the fraud and 
primarily made possible the loss. Stated otherwise, the bank unwit- 
tingly cooperated with the impostor in setting in motion the train of 
events which culminated in the loss. As to the liability of that bank on 
its endorsement, these facts and circumstances take the case out of the 
general fraudulent impersonation doctrine previously reviewed, and 
make applicable the well established rule that as between two innocent 
persons, both of whom are victims of fraud, the burden must fall upon 
the, one. whose. negligence first facilitated and made possible the loss. 
Montgomery. Garage Company v. Manufacturers’ Liability Insurance 
Co., supra; Hartford. Accident & Indemnity Co. v. Middletown National 
Bank, supra; M¢Henry v. Old Citizens’ National Bank of Zanesville, 
supra; Peninsular State Bank of Detroit v. First National Bank of 
Detroit, 245 Mich. 179,.222 N. W. 157; Heavey v. Commercial National 
Bank; supra; Boatsman v. Stockmen’s National Bank, 56 Colo. 495, 
138 P. 764,.50.L, R. A., N. S., 107; Milner v. First National Bank of 
Waynesboro, 38: Ga. App. 668, 145 S. E. 101; Cureton v. Farmers’ State 
Bank, supra; Missouri Pac. R. Co. v. M. M. Cohn Company, supra; 
Commercial Bank. & Trust Co. v. Southern Industrial Banking Corpora- 
tion, supra; Central National Bank v. National Metropolitan Bank, 31 
App. D. (. 391, 17 L. R. A., N.S., 520; Arms & Drury v. Columbia Title 
Insurance ‘Company, 62 App. D. C. 178, 65 F. 2d 811; Security-First 
National Bank: of. Los Angeles. v. United States, supra. 

Both. banks pleaded the local.statute of limitations, and laches. The 
check was issued, endorsed, and paid in 1932; and no demand for repay- 
ment was:made until 1938. Ordinarily a right of action of the United 
States is: not:stbject to a state statute of limitations. United States v. 
Thompson, 98 U. 8. 486, 25 L. Ed. 194; United States v. Nashville, Chat- 
tanooga'& St. Louis Railway Company, 118 U. S. 120, 6 S. Ct. 1006, 
30'L. Bd. 81; ; Chesapeake & Delaware Canal Company v. United States, 
950 U.S. 123, 39 S. Ct. 407, 63 L. Ed. 889; Guaranty Trust Co. v. United 
Stites, 304 U: 8. 126, 58 S. Ct. 785, 82 L. Ed. 1224. And where the 
United States, acting in its governmental capacity, has the right to assert 
a claim, either by virtue of ownership from its inception or by acquisi- 
tion, and exerts its right of assertion, it cannot be deemed to have abdi- 
cated its. governmental authority in such manner as to become subject 
to .a. local statute imposing a limitation of time upon enforcement. 
United States v. Summerlin, 310 U.S. 414, 60 S. Ct. 1019, 84 L. Ed, 1283. 
Nor. is a cause of action asserted by the United States in such capacity 
subject: to the defense of laches: . United States v. Kirkpatrick, 9 Wheat. 
720,6 L. Bd. 199; United: States v. Thompson, supra; United States v. 
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Insley, 130 U. S. 263, 9 S. Ct. 485, 32 L. Ed. 968 Guaranty Trust Co. v. 


United States, supra. 

The judgment is affirmed as to the appellee Sundieiiens National 
Bank of Oklahoma City; as to the appellee First National Bank of 
Prague it is reversed and the cause remanded for further proceedings 
not inconsistent with the views herein expressed. . 


PAYMENT OF INSURANCE PREMIUM ON AUTO- 
MOBILE MORTGAGED AS SECURITY FOR LOAN 





’ Martorano v. Capital Finance Corporation, Supreme Court, Appellate 
Division, 31 N. Y. Supp. (2d) 643* 





A borrower was required by a lender licensed under the Small 
Loan Act to pay a premium for fire and theft insurance on an auto- 
mobile which was mortgaged as part security for the loan. The bor- 
rower received from the lender, as part of the loan, a check for $6 
for the amount of this premium and he indorsed this to the broker for 
an insurance company which had issued to the lender a master 
policy of insurance against fire and theft. The statutory provision 
on which the case depended is as follows: 

‘‘In addition to the maximum rate or amount of interest, con- 
sideration, or charges above specified, no further or other charge or 
amount whatsoever for any examination, service, brokerage, commis- 
sion, expense, fee, or bonus or other thing or otherwise shall be 
directly or indirectly charged, contracted for or received, except the 
lawful fees, if any, actually and necessarily paid out by the licensee 
to any public officer for filing, recording or releasing in any public 
office any instrument securing the loan.”’’ 

It was held that the charge made by the lender was prohibited 
by the provision in the statute that, with certain exceptions, no ex- 
pense may be charged, contracted for, or received by the lender in 
addition to the maximum interest specified in the statute. Conse- 
quently the loan was invalid. 





*Note: Title and syllabus in March, 1942, issue, page 191, pertain to case of 
Martorano v. Capital Finance Corporation. The case of Madison Personal Loan, Inc. v. 
Parker, which followed the syllabus on pages 191 and 192, was published in the 
February, 1942, issue, on pages 129-134. 

Proceeding by Amy Martorano and another against the Capital 
Finance Corporation for submission of controversy on agreed statement 
of facts pursuant to Civil Practice Act, §§ 546, 548. 

Judgment directed for plaintiffs. 


NOTE —For similar decisions see Banking Law Journal Digest (Fitth 
Mdition) §1569. 
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Irwin Slater, of New York City, for plaintiffs. 

Melvin Howard Osterman, of New York City, for defendant. 

Jackson R. Collins and Richard O. Wiesner, both of New York City, 
ami¢l curiae. 


TOWNLEY, J.—The facts are stated in the opinion of Mr. Justice 
O’Malley. Section 352 of the Banking Law reads in part as follows: 


‘‘In addition to the maximum rate or amount of interest, considera- 
tion, or charges above specified, no further or other charge or amount 
whatsoever for any examination, service, brokerage, commission, ex- 
pense, fee, or bonus or other thing or otherwise shall be directly or indi- 
rectly charged, contracted for, or received, except the lawful fees, if any, 
actually and necessarily paid out by the licensee to any public officer for 
filing, recording, or releasing in any public office any instrument securing - 
the loan, which fees may be collected when the loan is made or at any 
time thereafter. If any interest, consideration or charges in excess of 
those permitted by this act are charged, contracted for, or received the 
contract of loan shall be void and the licensee shall have no right to 
collect or receive any principal, interest, or charges whatsoever.”’ 


When a lender requires that the collateral shall be insured and that 
the insurance must be paid out of the money being advanced for the 
loan, the lender is exacting an ‘‘expense,’’ the benefit of which runs 
exclusively to the lender and, therefore, he receives an advantage beyond 
what the statute contemplates. 

The statute gives the lender the advantage of an interest rate many 
times in excess of the normal legal rate. In this case plaintiff Salvatore 
Martorano was obligated to pay over a period of twenty months $397.60 
for a loan of $300. He was also required to give an assignment of his 
wages, a chattel mortgage covering his household furniture and his 
automobile. It seems plain that the intention of the statute was that 
the interest fixed therein should completely compensate the lender for 
all charges and expenses of every character attached to the loan with 
the exception of those specifically set forth in the statute. To hold 
otherwise would open the door to the imposition of charges and alleged 
expenses which would add to the burden of the borrower and confer 
upon the lender compensation in excess of that contemplated by the 
statute. 

James O'Malley, J. (dissenting)—The question presented is whether 
a fee paid by a borrower for insurance on a chattel taken as a partial 
security for a loan of $300 or less is to be considered a ‘‘further or other 
charge or amount whatsoever for any examination, sevice, brokerage, 
commission, expense, fee, or bonus or other thing or otherwise...” 
under Section 352 of the Banking Law. 

Plaintiffs borrowed from defendant, a licensed finance company un- 
der the Banking Law, the sum of $300, giving a note in that amount. 
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As security, there was given a chattel mortgage upon an automobile 
and certain household furniture. 

The sum of $300 was advanced in the following manner: $220.54 
was for cancellation of an unpaid principal balance of a prior loan; 
$73.46 was given in cash to the plaintiffs; the balance of $6 was made 
up by a check given by defendant to plaintiff Salvatore Martorano and 
by him endorsed to a broker for the Dearborn National Insurance Com- 
pany which had issued a master policy to defendant. The insurance so 
procured was for a period of one year and covered fire and theft loss 
on the automobile, payable to plaintiffs or defendants as their interest 
might appear. It did not in any way cover the household furniture. 

Concededly, defendant received no part of this premium directly or 
indirectly. 

The issue to be determined is whether the exacting of this premium 
for the insurance in question was prohibited by the Banking Law sec- 
tion, supra. It is conceded by the parties that defendant could have 
refused to make the loan upon the security of the car and household 
furnishings unless plaintiffs first and directly procured the insurance. 
From a practical standpoint, that is what was done here. Instead of 
using separate funds to procure the insurance, plaintiffs used part of 
the loan. 

It has been held in various jurisdictions under small loan statutes 
similar to that contained in our Banking Law that, where no part of 
the insurance premium goes to the lender directly or indirectly, the 
expense of the insurance is not considered as part of the consideration 
for the loan. The insurance compulsorily taken out is but additional 
security, the taking of which is in no wise prohibited. 

By the General Laws of Massachusetts (Chapter 140), it was pro- 
vided in Section 96 that ‘‘interest and expenses’’ should include all sums 
for making or securing, directly or indirectly, the loan. 

By Section 100 of that statute, it was provided: ‘‘the total amount 
to be paid on any loan for interest and expenses shall not in the aggre- 
gate exceed an amount equivalent to three per cent a month on the 
amount actually received by the borrower, computed on unpaid 
balances.’’ 

A New Hampshire court called upon to construe that statute stated 
that it found no Massachusetts decision holding that the expense of 
insuring the property securing the loan was incurred as an incident or 
part of the loan. The court held that it was merely the cost of new 
security. Auto Owners’ Finance Co., Inc. v. Coleman et al., 89 N. H. 
356, 199 A. 365. It is to be noted that the Massachusetts statute pro- 
vided that the total amount to be paid on any loan ‘‘for interest and 
expenses’’ should not exceed a certain sum. As already appears, the 
word ‘‘expense’’ is found in Section 352, supra. 
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A Michigan small loan statute provided that. in addition to the 
interest provided for therein there should be no further or other charge 
or amount whatsoever for any examination, service, brokerage, commis- 
sion or other thing or otherwise directly or indiectly charged. This 
statute provided that if interest or charges in excess of those permitted 
shall be ‘‘charged, contracted for or received, the contract of loan shall 
be void and the licensee shall have no right to collect or receive any prin- 
cipal, interest or charges whatsoever.’?’ Comp. Laws Mich. 1929, 
§ 12210. 

It was held that a requirement by the lender that the property given 
as security for the loan be insured, the premium being paid out of the 
proceeds of the loan, was not a violation of the statute. Platz v. Lapinski, 
263 Mich. 240, 248 N. W. 607. It was there stated at page 608 of 248 
N. W.: ‘‘The Auto Loan & Discount Company was certainly justified 
in insisting that defendant’s automobile be protected by insurance 
before accepting a mortgage on it as security for the loan. Defendant 
apparently had not the money to secure such insurance, and desired 
that a part of that loan to him should be used for that purpose. The 
company made its check for the $19 payable to him and the insurance 
company. The use to which it was put cannot be said to have been a 
cover for excessive interest or a violation of the statute.’’ 

A California statute, St. Cal. 1911, p. 978, § 3, provided with respect 
to small loans that: ‘‘no further or other charges either for recording, 
insuring or examining the security or property, . .. shall be asked, 
charged, or in any way received, where the same would thereby make 
a greater charge for the money or thing advanced . . .’’ than permitted 
by law. 

It has been decided in that jurisdiction that, in the absence of a 
showing of bad faith, a requirement that the security be protected by 
insurance did not violate the act. It was stated (Niles v. Kavanagh, 179 
Cal. 98, 101, 175 P. 462, 463, 1 A. L. R. 831): ‘‘ Where a payment does 
not go to the lender, and is in no sense a compensation to him for the 
use of his money, the requirement that it be made does not violate the 
law. It isa very usual and an entirely legitimate practice for one lending 
money upon mortgage of real or personal property to require that the 
borrower insure the security against loss. By so insuring, the borrower 
is protecting his own property. He is not paying any additional com- 
pensation for the use of the money.’’ 

So, too, in Pennsylvania the court held (Stein v. General Discount 
Company, 22 Pa. Dist. & Co. R. 666) that, where insurance on the security 
was exacted in good faith, the loan was not violative of the statute, which 
provided : ‘‘No fees, fines, or other charges, either in addition to or as a 
part of the above specified interest, shall be charged or collected. under 
any pretext whatsoever.’’ 7 P. S. Pa. § 755. 
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The cases in this jurisdiction relied upon by the plaintiffs such as 
Equity Service Corporation v. Agull, 250 App: Div. 96, 293 N. Y.S. 872; 
Cuceo v. Pacific Finance Corporation, 259 App. Div. 1033, 20 N. Y. 8. 2d 
779, and Stuback v. Sussman et al., Sup., 8 N. Y. S. 2d 141, affirmed 256 
App. Div. 903, 10 N..Y. S. 2d 240; Id., 281 N. Y. 719, 23 N. E. 2d 544, 
are clearly distinguishable. These and similar decisions involve either 
alleged extra compensation for services attached to the making of the 
loan or so-called hazard agreements. 

In the present submission, no bad faith on the part of defendant is 
shown. It received no part of the insurance premium and plaintiff’s 
coverage was in a duly authorized insurance carrier. 


INSTRUMENT SIGNED THROUGH FRAUD 


Thompson v. C. I. T. Corporation, Court of Civil Appeals of Texas, 
157 S. W. Rep. (2d) 961 


The maker of a negotiable note signed a blank negotiable note for 
her son-in-law without reading it. The son-in-law did not attempt 
to prevent the maker from reading the instrument before she signed 
it. The maker noticed that the blank spaces in the instrument were 
not filled out and called this matter to the attention of her son-in-law. 
The latter told his mother-in-law that the instrument was an appli- 
cation which it was necessary for her to sign before he could transfer 
a home to her. A most casual glance at the note, however, would 
have disclosed its true nature. It was held that the maker was 
guilty of negligence as a matter of law in signing the note without 
reading it, and hence maker could not prevail against a holder in due 
course upon her plea of fraud by son-in-law. 


Action by C. I. T. Corporation against Mrs. Lulu M. Thompson on 
a note. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Elmer Ware Stahl and A. R. Sohn, both of San Antonio, for 
appellant. 

Johnson & Rogers and William N. Hensley, all of San Antonio, for 
appellee. 


MURRAY, J.—Appellee, C. I. T. Corporation, instituted this suit 
against appellant, Mrs. Lula M. Thompson, seeking to recover the 
amount. of principal, interest and attorney’s fees alleged to be due upon 
a certain negotiable promissory note payable to the order of the Her- 


‘-. NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 3598. 





THE BANKING LAW JOURNAL 


weck’s Paint & Wall Paper Company, in the principal sum of $689.87, 
payable in monthly installments, signed by Mrs. Lula M. Thompson, 
endorsed and delivered to C. I. T. Corporation by Herweck’s Paint & 
Wall Paper Company for a valuable consideration of $600. 


The trial was begun to a jury but resulted in a peremptory instruc- 
tion for the C. I. T. Corporation, from which judgment Mrs. Lula M. 
Thompson has prosecuted this appeal. 


The record shows that the C. I. T. Corporation is a holder in due 
course of this note, and that the signature of Mrs. Thompson to the note 
is a genuine signature. Mrs. Thompson’s only defense is that she was 
induced to sign the note by the fraud of her son-in-law I. S. (Jack) 
Kahn, Jr. 


It is clear that before Mrs. Thompson can prevail against a holder 
in due course upon her plea of fraud, she must show that, being herself 
free from negligence, she was induced by some fraudulent trick or 
device to execute the note under the belief that the instrument she 
signed was one of a different character. 6 Tex. Jur. 65. Unless it is 
affirmatively shown that Mrs. Thompson is herself free from negligence 
her plea of fraud cannot be upheld. 


We are of the opinion that if Mrs. Thompson did not know that she 
was signing a note then, under the undisputed facts, she was guilty, 
as a matter of law, of the grossest negligence in signing her name to 
such instrument and cannot escape liability on her plea of fraud. 


Mrs. Thompson admitted that she was a graduate of both a high 
school and a business college; that she could read without glasses. Her 
son-in-law never attempted to prevent her from reading the instrument 
before she signed it. She noticed the blank spaces in the instrument 
were not filled out and called this matter to the attention of her son-in- 
law. She signed three instruments at the time, to wit: the promissory 
note, a completion certificate and a credit statement. A most casual 
glance at the note would have disclosed its true nature. The note and 
completion certificate read as follows: 


‘Promissory Note 
$689.87 August 18, 1939 
San Antonio, Texas 


After date, I, we, or either of us, promise to pay to Herweck’s Paint 
& Wall Paper Co. or order the sum of Six hundred and eight-nine and 
87/100... Dollars in 36 successive monthly instalments each of $19.16, 
except the final instalment which shall be the balance due on this note, 
commencing on the 18 day of September, 1939, and on the same date of 
each month thereafter until paid, with interest on principal, after matur- 
ing of entire balance as herein provided, at the highest lawful rate and 
15% of the principal and interest of this note, or, at the option of the 
holder, a reasonable sum as attorney’s fees, if placed in the hands of 
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an attorney for collection after default. On nonpayment of any instal- 
ment at its maturity, all remaining instalments shall become immedi- 
ately due and payable. Authorized F. H. A. ‘late charges’ (5¢ per 
$1, maximum $5) payable on any instalment more than 15 days in 
arrears. Protest waived. Value received without relief under any 
exemption or insolvency law. 

(Signed) Lula M. Thompson. 


Negotiable and payable at the office of C. I. T. Corporation, New 
York, Chicago or San Francisco with exchange. 
‘‘Completion Certificate 


Notice to borrower—do not sign this certificate until the work is satis- 
factorily completed. 


I (we), the undersigned, hereby certify that all articles and materi- 
als have been furnished and installed and the work satisfactorily com- 
pleted in accordance with my application for a loan on the premises as 
indicated below and pursuant to the provisions of Title I of the National 
Housing Act as amended. 


The undersigned hereby authorizes detachment of my (our) note 
and, if said note is undated, hereby authorizes C. I. T. Corporation to 
insert the date hereof or any later date as the date of said note. 

(Signature) Lula M. Thompson. 

August 17, 1939.’ 


Kahn told his mother-in-law that the instrument was an application 
which it was necessary for her to sign before he could transfer a home 
to her. 

Under all the facts, we hold that she was guilty of negligence as a 
matter of law in signing the blank note without reading it. Security 
Finance Company v. Floyd, Tex. Civ. App., 294 S. W. 1113; Commerce 
Securities Corp. v. Hays, Tex. Civ. App., 60 S. W. 2d 335. 

Mrs. Thompson was bound to know that she might be misled as to 
the contents of the instrument by Kahn. She could have easily read 
the instrument and ascertained its true nature. Rather than do this 
she chose to put confidence in Kahn and rely upon his representations. 
Her confidence thus reposed in Kahn is now bound to result in injury 
either to herself or to the C. I. T. Corporation. It was her act that 
enabled Kahn to occasion the injury, therefore she should bear the loss 
rather than the C. I. T. Corporation. 


There is no contention made here that the C. I. T. Corporation was 
not a holder in due course of the note in suit. The facts with reference 
to Mrs. Thompson’s signing the note are undisputed. Reasonable minds 
could come to but one conclusion, to wit: Mrs. Thompson was guilty of 
negligence in signing the note without reading it, therefore, there was 
no question to be submitted to the jury. 8 C. J. p. 1066, Note 15; 11 
C. J. 8., Bills and Notes, p. 219, § 703, under title ‘‘Negligence’’; Home 
Nat. Bank v. Hill, 165 Ind. 226, 74 N. E. 1086. 
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CHECK DOES NOT OPERATE AS AN 
ASSIGNMENT 


Leary v. Citizens & Manufacturers National Bank, Supreme Court of 
Errors of Connecticut, 23 Atl. Rep. (2d) 863 


An uncertified and unaccepted check does not constitute a transfer 
of any money to the credit of the holder; it is simply an order which 
may be countermanded, and payment forbidden by the drawer, at 
any time before it is actually cashed. It creates no lien on the money 
which the holder can enforce against the bank. It does not itself 
operate as an equitable assignment. 

In this case a check was drawn to pay a ecreditor’s dividend from 
funds of bankrupt estate. The check was signed by the trustee in 
bankruptcy and countersigned by the referee in accordance with the 
requirements of the Bankruptcy Act. The check was duly presented 
for payment to the defendant bank, payment was demanded and 
refused. Defendant bank at all times had sufficient funds to pay 
the check. The holder of the check brought action against defendant 
bank for refusal to pay the check drawn on it. 

It. was held that the holder was not entitled to recover from the 
bank on the theory that bank in receiving deposit impliedly agreed 
to pay deposit on presentation of maker’s check and agreement by 
implication of law inured for the benefit of every check holder if there 
were funds in bank and no equities intervened. The bank’s liability 
is fixed by statute providing that a check of itself does not operate 
as an assignment of any part of funds to credit of drawer and there- 
fore bank is not liable to the holder unless and until it accepts or 
certifies check. Moreover, the check did not constitute a draft on a 
special fund so as to become an effective assignment of the amount 
stated therein without being accepted or certified by the bank. There 
was nothing to indicate that the giving of the check involved such a 
relinquishment of control over the sum designated that bank could 
safely pay it and be compelled to do so though forbidden by drawer. 


Action by Frank A. Leary against the Citizens & Manufacturers 
National Bank to recover damages for the refusal of the defendant to 
pay the plaintiff the amount of a check drawn upon it, which was indorsed 
to the plaintiff by the maker, a bankrupt, brought to the Court of Com- 
mon Pleas and tried to the court. From a judgment for the plaintiff, 
defendant appeals. 

Error, and judgment directed for defendant. 

Frank T. Healey, of Waterbury, for appellant. 

Benjamin Slade, of New Haven, for appellee. 


BROWN, J.—The plaintiff alleged that on May 13, 1941, the bank- 
rupt estate of the Eastern Brewing Corporation by its duly authorized 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §279. 
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officials made its check of that date for $1,498.33, directed it to the defend- 
ant bank named therein, thereby required the defendant to pay this 
amount to Daniel J. Leary as payee thereof or order, and delivered the 
check to the payee; that the payee by Sadie D. Leary, his duly authorized 
attorney in fact, indorsed and delivered it to the plaintiff who became 
and is the lawful owner thereof for value; that the check was duly pre- 
sented for payment to the defendant bank, payment was demanded and 
refused, and the check is still unpaid; and that the defendant at all 
times had sufficient funds of the maker of the check in its hands to pay 
it, but refused and neglected to do so. By its answer the defendant 
admitted the making of the check as alleged, and denied the other allega- 
tions. The court found all of the facts as alleged in the complaint. It 
further found that the defendant neither accepted nor certified the check, 
and that at the trial the defendant offered no evidence and neither then 
nor later made any claims of law respecting the judgment to be entered. 
The court concluded that the defendant was liable to the plaintiff as 
owner and holder of the check for the amount thereof with interest, and 
entered judgment for the plaintiff to recover $1,523.29. 

Section 4506 of the General Statutes provides: ‘‘A check of itself 
does not operate as an assignment of any part of the funds to the credit 
of the drawer with the bank, and the bank is not liable to the holder, 
unless and until it accepts or certifies the check.’’ The defendant’s sole 
contention is that because of this statute, since there is no allegation in 
the complaint and no finding by the court that the defendant either 
accepted or certified this check, the court in rendering judgment for the 
plaintiff committed reversible error. In his brief the plaintiff has urged 
several reasons which, he claims, conclusively show that the defendant’s 
contention is unsound, and that the judgment should be sustained. 


Another claim of the plaintiff is that the defendant’s liability to him 
arises from contractual relations between the depositor and the defendant 
bank, in that when the defendant received for deposit the funds of the 
maker of the check, it impliedly agreed to pay the deposit on presenta- 
tion of the depositor’s checks, and that this agreement by implication 
of law inures for the benefit of every check holder provided there are 
funds in the bank and no equities have intervened. The only authorities 
cited by the plaintiff for a recovery by the holder as such third party 
beneficiary are two early Illinois cases decided before the enactment of 
the uniform Negotiable Instruments Act. At that time there was a 
conflict in the decisions upon this matter and the Illinois cases repre- 
sented the minority view. The adoption of the act supplanted the doe- 
trine there applied and this has been recognized in courts which had 
followed it, including Illinois. 6 Zollmann, Banks & Banking, Perm. 
Ed., § 3671. The matter is now controlled in this state by the provisions 
of the act. General Statutes, §§ 4444, 4506. Alexiou v. Bridgeport- 
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Peoples’ Savings Bank, 110 Conn. 397, 402, 148 A. 374; Bassett v. City 
Bank & Trust Co., 115 Conn. 1, 22, 160 A. 60, 81 A. L. R. 1488. 


Since the statute simply provides that the instrument itself shall not 
amount to an assignment, the check in connection with proof of other 
circumstances showing that such was the intention may operate as an 
assignment, vesting in the holder an exclusive claim to the fund. 6 C. J.S., 
Assignments, § 60, p. 1109; 7 Am. Jur. 387, § 535; 6 Zollmann, Banks 
and Banking, Perm. Ed., § 3675. Although no such assignment is alleged 
in the complaint or is found by the court in this case a further claim 
made by the plaintiff is that under this principle, inasmuch as the check 
here was drawn to pay a creditor’s dividend from the funds of a bank- 
rupt estate and was signed by the trustee in bankruptcy and counter- 
signed by the referee, all pursuant to the requirements of the Bankruptcy 
Act, 11 U.S. C. A. § 75, sub. a (3) & (4), it constituted a draft on a 
special fund and therefore an effective assignment of the amount stated 
therein. The Bankruptcy Act requires the trustee to deposit all money 
received by him in a designated depository and to disburse it only by 
check or draft on such depository. These provisions are mandatory and 
are designed to insure the safety of the funds. Huttig Mfg. Co. v. 
Edwards, 8 Cir., 160 F. 619, 622, 87 C. C. A. 521; In re Dayton Coal & 
Iron Co., D. C., 239 F. 737 738. Notwithstanding these attributes the 
fund upon which this check was drawn did not constitute a special fund 
in the sense essential to support the plaintiff’s claim, for there is nothing 
to indicate that it was of such a nature that the giving of this check 
involved such a relinquishment of control over the sum designated that 
the bank could safely pay it, and be compelled to do so, though forbidden 
by the drawer, which is the sine qua non of a special fund as that term 
is used in this connection. Florence Mining Co. v. Brown, 124 U. S. 
385, 391, 8 S. Ct. 531, 534, 31 L. Ed. 424. As was said by the court 
in that case, an uncertified and unaccepted check ‘‘does not constitute a 
transfer of any money to the credit of the holder; it is simply an order 
which may be countermanded, and payment forbidden by the drawer, at 
any time before it is actually cashed. It creates no lien on the money 
which the holder can enforce against the bank. It does not itself operate 
as an equitable assignment.’’ The same is true of this check upon which 
the maker could have stopped payment up to such time as it had been 
accepted by the bank. Upon this issue the determinative inquiry is 
whether an intention to transfer ownership in the fund in the hands of 
the drawee has been carried out so that thereafter the drawer has no 
further contol over the fund, authority to collect, or power of revocation. 
Baird v. Simonstad, 193 Minn. 79, 84, 258 N. W. 570; 6 Zollmann, Banks 
and Banking, Perm. Ed., § 3675 p. 68; and see 6 C. J. S., Assignments, 
p. 1110, § 60, and p. 1117, § 61. No such intent appears in the case before 
us while it is to be found in cases which hold that a check does constitute 
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an equitable assignment pro tanto of a special fund. See, Manget v. 
National City Bank of Rome, 168 Ga. 876, 149 S. E. 213; Walters Na- 
tional Bank v. Bantock, 41 Okl. 153, 187 P. 717, L. R. A. 1915C, 531; 
Fourth Street Nat. Bank v. Yardley, 165 U. 8S. 634, 653, 17 S. Ct. 439, 
4] L. Ed. 855. In short, as we stated in Bassett v. City Bank & Trust 
Co., supra, 115 Conn. 22, 160 A. 67, 81 A. L. R. 1488, in holding that a 
check did not operate as an assignment of the fund on which it was 
drawn, ‘‘The situation here does not satisfy the requirements of an equit- 
able assignment.’’ 

The final claim of the plaintiff is that there was an implied accept- 
ance by the defendant of the check which was sufficient of itself to render 
it liable. The unchallenged finding of the court that the defendant did 
not accept the check is perhaps a sufficient answer to this claim. In 
addition to this, however, the contention is conclusively refuted by the 
applicable statutes, since § 4502 provides that a check is a bill of 
exchange, and § 4449, that the acceptance of a bill of exchange must be 
in writing signifying the drawee’s assent. 

There is error, the judgment is set aside and the case is remanded to 
the Court of Common Pleas, with directions to enter judgment for the 
defendant. 


ORAL AGREEMENT INADMISSIBLE TO VARY 
TERMS OF NOTE 


Godwin v. Kerns, Supreme Court of Appeals of Virginia, 17 S. E. Rep. 
(2d) 410 


Where a negotiable note, or other unconditional promise to pay 
at a stipulated time, is regular on its face and is delivered to payee 
as a valid obligation, no contemporaneous, parol agreement can be set 
up to show that the payment was not to be demanded at maturity or 
until collateral had been exhausted, or upon the happening of any 
other subsequent event not mentioned in the note itself. 


In this ease the directors of a bank executed separate notes to the 
bank to cover impairment of capital stock so that the bank could 
continue to operate. Subsequently, the financial condition of the 
bank, through a continuous decline in the value of its securities and 
assets, became gradually worse. A receiver was then duly appointed. 
All of the directors’ notes came into the hands of the receiver who 
instituted proceedings against the directors for the respective amount 
of their notes. 


It was held that proceeding on a note which was a plain, simple, 
unambiguous and unconditional contract to pay fixed sum without 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §478, 
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offset and without interest whenever demanded by payee could not 
be defended on ground that notes were given upon a contemporane- 
ous parol agreement with bank examiners that when collections, if 
any, were made on securities of bank then considered worthless or 
depreciated in value, collections were to be credited toward the satis- 
faction pro tanto of notes executed by directors. Evidence of such 
alleged contemporaneous parol agreement was inadmissible. The 
fact that the maker of note, an intelligent man, added nothing to 
the written instrument relative to the subject matter on which evi- 
dence of contemporaneous oral agreement was based, indicated a 
lack of agreement between the parties on that particular subject and 
that the written contract contained only what their minds mutually 
agreed on. 


Proceeding by notice of motion for judgment on a note signed by 
Wrendo M. Godwin, receiver for the Peoples Bank of Bloxom, Inc., 
against W. W. Kerns, M. D. To review a judgment for defendant, 
plaintiff brings error. 

Judgment reversed and final judgment entered for plaintiff. 

George L. Doughty, of Onancock, J. Brooks Mapp, of Keller, and 
Francis C. Brown, of Washington, D. C., for plaintiff in error. 

B. T. Gunter, Jr., of Accomac, and Stewart K. Powell, of Onancock, 
for defendant in error. 


SPRATLEY, J.—This was a proceeding by notice of motion for 
judgment on a note of $375, instituted by Wrendo M. Godwin, receiver 
for the Peoples Bank of Bloxom, Inc., Bloxom, Virginia, against W. W. 
Kerns, M. D., the maker thereof. There was a verdict and judgment 
for the defendant and from that judgment this writ of error was 
eranted. 

At the beginning of the year 1935, the Peoples Bank of Bloxom, 
Ine., had a capital stock of $27,500, of which $15,000 was preferred stock 
owned by the Reconstruction Finance Corporation and $12,500 com- 
mon stock held by local persons of Accomack county. Its surplus ac- 
count was earried at $14,300. 

An examination of the affairs of the bank made on February 8, 
1935, by the Federal Deposit Insurance Corporation and the Banking 
Division of the State Corporation Commission, disclosed a loss and de- 
preciation in its assets amounting to $17,671.29, thereby showing an 
impairment of its capital stock in the sum of $3,356.29. The loss and 
depreciation in loans and discounts amounted to $6,758.86. The re- 
mainder of the loss was due to overdrafts and to depreciation in the 
value in the bank’s building, furniture and fixtures, and real estate 
holdings. 

A written report of the examination setting out the above situation, 
item by item, was furnished to the bank. 
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On March 17, 1935, bank examiners of the State Corporation Com- 
mission again went to the town of Bloxom and began another audit of 
the affairs of the bank. At that time there were ten directors of the 
bank, including the defendant, Kerns, who was then, and had been for 
several years, its president. 

The examiners had several conferences with Kerns and his fellow 
directors between that date and March 20, 1935. On the latter day, a 
special meeting of the board of directors was held, at which all of the 
directors, including Kerns, were present. At this meeting they were 
advised as to the condition of the bank and were told that unless the 
impairment of its capital stock should be made good saints the 
bank could not remain open. 

The directors, being anxious to prevent the closing of the , bank, 
agreed to put up $3,500 among themselves to cover the stated deprecia- 
tion. In accordance therewith, seven of the directors gave their notes 
payable to the bank in the sum of $350 each. One gave an assignment 
of his savings account in the amount of $300. The defendant and an- 
other director gave their several notes to the bank in the sum of $375 
each. The notes were delivered to the bank, accepted by it, and carried 
as a part of its assets. 

In making out the notes, the usual form of a collateral note was 
used, although no collateral was listed or intended to be listed thereon. 
No collateral was delivered to the bank, nor were any of its assets as- 
signed or delivered to the makers of: the notes. 

Subsequently, the financial condition of the bank, through a contin- 
uous decline in the value of its securities and assets, became gradually 
worse. On July 19, 1937, Wrendo M. Godwin was duly appointed and 
qualified as its receiver. 

All of the directors’ notes came into the hands of the receiver. 
Thereafter, Godwin, as receiver, instituted separate notices of motion 
for judgment against Kerns and six other directors for the respective 
amounts of their notes. 

It is stipulated by counsel for the receiver and for all of the direc- 
tors who were sued that the final decision of this case will control the 
other six cases. 

The written contract made by Kerns, so far as is material here, was 
in the following form and language: 


**$375.00 Bloxom, Va., March 20, 1935. 


“On Demand Without Interest days after date the under- 
signed jointly and severally, promise to pay to Peoples Bank of Bloxom, 
Ine., Bloxom, Va., or order, negotiable and payable without offset, at 
said Bank Three hundred seventy five . . . 00/100 Dollars, for value 
received. 


‘““W. W. Kerns, M. D.’’ 
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.. To the notice of motion against him, Kerns filed a plea of the general 
issue and grounds of defense. The grounds of defense admitted that all 
motes :of the directors were given to the bank to cover the impairment of 
‘its eapital stock so that it could continue to operate; but alleged that 
they were given upon a contemporaneous parol agreement with the bank 
‘examiners that when collections, if any, were made on notes or securities 
of the bank then considered worthless or depreciated in value, such eol- 
Jections would be credited towards the satisfaction pro tanto of the notes 
of the directors; and that notwithstanding collections had been made 
‘by. the bank on the depreciated securities, no credit had been applied on 
any of the directors’ notes. 

The trial court overruled the demurrer to the motion and the motion 
to. reject the grounds of defense. 

Upon the trial, Godwin offered Kerns’ note in evidence and testified 
that; as receiver, he held the possession and title to it; that there had 
been no payments or credits thereon; and that upon demand for pay- 
ment, payment had been refused. Overruling the objection of the plain- 
tiff, the trial court allowed the defendant and his witnesses to testify 
that the note was executed and delivered upon the contemporaneous 
parol agreement set out in the grounds of defense. 

Defendant’s witnesses were not in full accord as to the identity of 
the worthless or depreciated notes from which credits were to come. 


The bank examiners, on the other hand, testified that no credit was to 
be given on the directors’ notes unless both the depreciated and worth- 
tess securities, described in the report of February 8th, and the depre- 
‘ciation in the other assets of the bank, were both paid in full or restored 
‘to former value. 


The issue is clear-cut, since the parol evidence challenges not the 
vitality or validity of the note as a contract but seeks to vary, contradict, 
‘or alter its express terms. 

In Virginia, no general rule seems to be better settled than that, in 
controversies between two parties to a contract, parol evidence of prior 
er coritemporaneous oral negotiations or stipulations is inadmissible to 
vary, contradict, add to, or explain the terms of a complete, unambig- 
uous, unconditional, written instrument. See Volume 7, Digest of Vir- 
ginia and ‘West Virginia Reports (Michie) Parol Evidence, page 897. 

Of the numerous cases before this court, Crafts v. Broadway Nat. 
Bank, 142 Va. 702, 128 S. E. 364, clearly and distinctly sets out the rule 
which has been strictly adhered to in this state. It has been recently 
followed and approved in Barrett v. Vaughan & Company, Bankers, 163 
Va. 811, 178 S. E. 64; Ward v. Bank of Pocahontas, 167 Va. 169, 187 
S. E. 491; Nottingham v. Farmers, ete., Bank, 170 Va. 291, 196 S. E. 
634; White v. Com., 158 Va. 749, 164 S. E. 375. 

In Crafts v. Broadway Nat. Bank, supra, as here, the note sued on 
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was in the usual form of a collateral contract generally employed . by: 
banks. The maker of the note assigned it with certain collateral. The. 
defendant in that case was the president of the company, which executed 
the note. He personally endorsed it. As endorser, he offered to show 
that at the time of his endorsement, there was a contemporaneous parol 
agreement between him and the bank that so long as the monthly col- 
lections on the collateral were paid to the bank, the note would not be 
ealled. The trial court held that there was an unconditional promise 
by the maker and the endorser of the note to pay it and refused to admit 
the evidence. : 

In affirming the trial court in that case, Judge McLemore, after re-, 
viewing the authorities, said [142 Va. 702, 128 S. E. 367]: 


‘‘It may be confidently affirmed as the settled law of this state that 
where a negotiable note or other unconditional promise to pay at a stipu- 
lated time is regular upon its face, and is delivered to the payee as a 
valid and binding obligation for ever so short a time, no contemporaneous. 
parol agreement can be set up to show that payment was not to be de- 
manded at maturity, or until attached collateral had been exhausted, or 
upon the happening of any other subsequent event not mentioned in the 
note itself. All such efforts have as their end to change or vary the 
terms of the written contract, which we think is contrary to the great 
weight of authority, and is clearly in conflict with the previous decisions 
of this court.”’ 


The note signed by Kerns was a plain, simple, unambiguous, and un- 
conditional contract to pay the sum of $375, without offset and without 
interest, whenever demanded by the payee. The purpose of its execu- 
tion and delivery was to transfer the property in the instrument to the 
bank, and it was so held and possessed by the bank. It was regular and 
complete npon its face. It was delivered and accepted by the payee as 
a valid and binding obligation. 

- The defendant admits that it was an unconditional promise to pay 
the stipulated sum, and that if he had been called upon the day after 
its delivery, he would have been liable therefor. 

To allow it to be shown by parol evidence that the note was to be 
paid or reduced by payments made to the holder from other securities 
held by the holder, or to be paid or reduced in value upon the happen- 
ing of any subsequent event not mentioned in the note itself, would be 
to alter, vary, and contradict the express terms of a written contract. 

The circumstances of this case and especially the conflict in the tes- 
timony as to the oral agreement proves, we think, most clearly the wis- 
dom of the general rule. To deny its application here would open the 
door to the very evil the rule was designed to avoid. Towner v. Lucas’ 
Ex’r, 13 Grat. 705, 54 Va. 705. 

The fact that the defendant, an intelligent man, added nothing to the 
written instrument relative to the subject on which the parol evidence is 
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based, indicates a lack of agreement between the parties on that partie- 
ular subject and that the written contract contains only what their 
minds mutually agreed on. 

We are of opinion that this is a clear case of attempting to vary, 
contradict, add to, or explain the terms of a perfectly complete, unambig- 
uous, written instrument. The trial court should have excluded or 
stricken all of the testimony relating to the alleged oral, contemporane- 
ous agreement. 

Having reached this conclusion, it is unnecessary to consider any of 
the other assignments of error which are based upon the effect of the 
evidence of the parol agreement, or upon the ruling of the trial court 
excluding certain other evidence of the plaintiff in contradiction of the 
parol agreement. 

Since, with the exclusion of the testimony based upon the grounds of 
defense, the facts are such on the merits of the case that a verdict should 
have been rendered for the plaintiff, the judgment of the trial court will 
be reversed; the verdict of the jury set aside; and a final judgment 


entered here for the plaintiff in the amount sued for. Virginia Code 
1936, § 6365. 


WITHDRAWAL FROM JOINT BANK DEPOSIT 


Kornmann v. Safe Deposit & Trust Co. of Baltimore, Court of Appeals 
of Maryland, 23 Atl. Rep. (2d) 692 


The power to withdraw from a joint bank deposit, in trust for 
depositors as joint owners subject to the order of either with a right 
of survivorship, is not joint, but exists completely in each beneficiary 
as a reserved personal right, and, in the absence of fraud, it is imma- 
terial whose money was deposited or how much either contributed. 

In this case the bank deposit in the joint names of husband and 
wife authorized either to withdraw any or all of it during their joint 
lives, and provided that the survivor would take all that was left on 
the death of other. It was held that the charge in a complaint that 
the act of the husband in withdrawing the deposit without knowledge 
or consent of the wife was fraud was merely a belief or conclusion, 
without a statement of the facts upon which such belief or conclusion 
was founded. The charge, therefore, was insufficient to state a cause 
of action, regardless of whose money it was when deposited or how 
much either contributed to the deposit. 


Suit by the Safe Deposit & Trust Company of Baltimore and another 
against Eva L. Kornmann, administratrix cum testamento annexo of the 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §454. 
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estate of Carrie H. Snyder, deceased, wherein the defendant filed a 
eross-bill of complaint to enjoin the plaintiffs, as executors of the estate 
of C. Edward Snyder, deceased, from paying over an amount in a bank 
deposit in name of their testator in accordance with their testator’s will, 
and to require them to account for such sum. From an order sustaining 
a demurrer to the amended cross-bill of complaint, the defendant appeals. 

Affirmed. ; 

Frederick H. Henninghausen, of Baltimore (Emil Budnitz, of Balti- 
more, on the brief), for appellant. 

Philip B. Perlman, of Baltimore (Wirt A. Duvall, Jr., of Baltimore, 
on the brief), for appellees. 

SLOAN, J.—This appeal is from an order sustaining a demurrer to 
the appellant’s amended cross-bill of complaint, the appellant having 
declined to further amend. 

The cross-bill alleges that at the beginning of banking hours on Janu- 
ary 3d, 1939, there was on deposit in the Eutaw Savings Bank of Balti- 
more the sum of $31,818.14 to the credit of ‘‘C. Edward Snyder, in trust, 
until withdrawal thereof, for himself and Carrie H. Snyder, joint own- 
ers, subject to withdrawal by either, the balance at death of either to 
belong to the survivor’’; that the deposit represented, as charged in the 
fourth paragraph of the cross-bill, ‘‘moneys accumulated by prudence, 
joint efforts and activities of C. Edward Snyder, and Carrie H. Snyder, 
his wife, in their business enterprises, and deposited in various amounts 
at various times’’; that on January 3, 1939, C. Edward Snyder, without 
the knowledge or consent of his wife, who was then confined to a nursing 
home, with a serious illness, withdrew the deposit and deposited the 
entire amount of it in his own name in the same bank, to his sole and 
separate order and use; that thereafter on July 12, 1939, C. Edward 
Snyder executed a will, by which the residue of his estate, after certain 
specific bequests of personal property and one thousand dollars in cash 
to a church, was left to the Safe Deposit and Trust Company, in trust 
for Mrs. Snyder for her life with remainders to his near relatives; that 
the transfer of the deposit from the joint names of C. Edwad Snyder 
and his wife to himself ‘‘did fraudulently deprive his wife, the said 
Carrie H. Snyder, of all benefit and enjoyment of the said moneys, to 
which she was lawfully entitled and did destroy her right of survivor- 
ship in the said fund’’; that Mr. Snyder died September 5, 1939, and 
Mrs. Snyder, March 6, 1940. 

The appellant then prayed that the Safe Deposit and Trust Com- 
pany and Horace Robinson Ford, executors of 'C. Edward Snyder, be 
enjoined from paying over the said sum of money so deposited by C. Ed- 
ward Snyder to his own account, and that they be required to account 
for the sum of $31,818.14 with interest from January 3, 1939. 

To this the cross-defendants, appellees, demurred, and particularly 









290 THE BANKING LAW JOURNAL 


to the fourth paragraph which had alleged that the fund was the result 
of the joint efforts of the husband and wife, though there was nothing 
to say how they had jointly contributed, but our view and the decisions 
of this court is that it makes no difference whose efforts produced the 
fund unless the charge of fraud be clearly alleged and proved. 

The burden of the appellant’s argument is that Mrs. Snyder, and 
those who would inherit from her, have no share in the fund, simply 
because Mr. Snyder made this transfer, without her knowledge or con- 
sent, and, that the demurrer admits as a fact that the fund was so pro- 
duced. A demurrer does not admit every fact alleged, but every well 
pleaded fact. Hartman v. Weller et al., Public Service Commission, Md., 
19 A. 2d 709; Miller’s Eq. Prac. 172. It has been held by this court 
that a deposit such as we have here is effective, even if the cestui que 
trust had no knowledge of it. Ghingher v. Fanseen, 166 Md. 519, 172 
A. 75, where all the authorities on every question here involved have 
been cited and reviewed. In this case we do not know who made the 
deposit. The motive behind such a deposit is that either of the benefici- 
aries may have access to the fund at any time, that it shall not be sub- 
ject to the claims of any except their joint creditors, but generally that 
in the death of either, administration by the Orphans’ Court may be 
avoided. 

The form of this deposit, by which either may withdraw any or all 
of it during their joint lives, and the survivor takes all that is left on the 
death of the other, has been approved in all the decisions of this court 
from Milholland v. Whalen, 89 Md. 212, 43 A. 48, 44 L. R. A. 205, to 
this day, and to say now that C. Edward Snyder did not have the right 
to do what the appellant here complains of would be to overrule all of 
them. Mrs. Snyder could have done the same thing. The charge of 
appellant is that because he did it, it was fraudulent. That is a conclu- 
sion at variance with all the decisions of this court respecting such de- 
posits. The charge of fraud is merely a belief or conclusion, without a 
statement of the facts upon which such belief or conclusion is founded. 
Homer v. Crown Cork & Seal Co., 155 Md. 66, 74, 83, 141 A. 425; Miller’s 
Eq. Proce. 118. 

It makes no difference, in the absence of fraud, whose money it was 
when deposited, or how much either contributed to the trust or deposit. 
Once deposited in such an account, it is subject to the order of either. 
As said in Fairfax v. Savings Bank of Baltimore, 175 Md. 136, 144, 199 
A. 872, 876, 116 A. L. R. 1334: ‘‘The power of withdrawal is not joint, 
as is established by thé words of the account, ‘subject to the order of 
either.’ It exists completely in each beneficiary, with the power of 
separate and independent exercise. It is, moreover, a reserved personal 
right of each and beyond the control of the other, and, therefore, whether 
it shall be exercised depends wholly upon the individual will of each 
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severally motivated.’’ Or as we said in Wetzel v. Collin, 170 Md. 383, 
387, 185 A. 117, 118, ‘‘there can be no doubt of the right of either trustee 
or cestui que trust to so change the account as to appropriate to her own 
use all the money on deposit in this account, or to transfer it from the 
names of both into her own name, regardless of whose money it was.’”’ 


PERMITTING INSTALLMENT PAYMENTS 
AFTER DUE DATE 


Rex Credit Co., Inc., v. Kirsch, Court of Appeals of Louisiana, 4 So. Rep. 
(2d) 797 


Where payments are due in installments, if the payee customarily 
permits payments to be made the day on which they are due, there is 
thereby established a course of conduct from which it is proper to say 
that the payee by acquiescence therein has waived the right to demand 
that the acceleration or any similar clause be enforced. However, 
there is no waiver if the obligor or the maker of the note is put on 
notice in advance that the granting of such indulgences or delays will 
not be considered as a waiver of the right to insist upon the strict 
enforcement of the stipulation of the note or contract. 


Suit by the Rex Credit Company, Inc., against Charles Kirsch for 
balance allegedly due on note. 

From an adverse judgment, the defendant appeals. 

Judgment amended and affirmed. 

Gerald Netter, of New Orleans, for plaintiff and appellant. 

Sydney J. Parlongue, of New Orleans, for defendant and appellee. 


JANVIER, J—Rex Credit Company, Inc., named payee in a prothis- 
sory note made by Charles Kirsch and William Donnaud, prays for 
judgment against Kirsch for the unpaid balance alleged to be due on 
the noté together with interest and attorney’s fees as stipulated in the 
note. It is alleged that the note was originally for $300 and was payable 
in installments of $25 each due on the twenty-first day of each month, 
commencing with the payment which was due on September 21st, 1940, 
and that the first four installments have been paid, but that the amount 
due on January 21st, 1941, was not paid, and it is claimed that the failure 
to make this payment when due has, because of the acceleration clause in 
the note, matured all of the remaining installments and has also rendered 
the makers liable for an attorney’s fee of 20 per cent on the total amount 
due. 





NOTE—For similar decisions see Banking Law Journal Digest (Ftfth 
Edition) §840. 
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Kirsch admits the execution of the note and that the payment which 
was due on January 21st, 1941, was not made on that day and that it 
has not since been accepted by the payee, but he avers that each of the 
first four payments was made several days after it became due; that the 
amount due on January 21st, 1941, was tendered on January 31st, 1941, 
and he contends that, by accepting each of the first four payments several 
days after it was due, plaintiff acquiesced in the establishment of a course 
of conduct as a result of which, it should be held to have waived its right 
to enforce the acceleration clause unless it should first give notice to the 
makers of the note of its intention to insist that in future it would strictly 
enforce all of the stipulations contained in the note, and particularly 
that it intended to take advantage of the acceleration clause should there 
be further tardiness in the making of installment payments. 

There was judgment ordering plaintiff to accept the amount tendered 
in payment of the installment due on January 21st, 1941, and dismissing 


the suit in all other respects. Plaintiff has appealed. 

There is a well-established rule in this state that where payments 
are due in installments, if the payee customarily permits payments to 
be made after the day on which they are due, there is thereby established 
a course of conduct from which it is proper to say that the payee by 
acquiescence therein has waived the right to demand that the accelera- 
tion or any similar clause be enforced. Standard Brewing Company v. 
Anderson, 121 La. 935, 46 So. 926, 15 Ann. Cas. 251; Shnaider v. Graf- 
fagnini, 154 La. 363, 97 So. 491; Saxton v. Para Rubber Company, 166 
La. 308, 117 So. 235; Id., 166 La. 866, 118 So. 64; Falco v. Gilbert, 
2 La. 71, 72; Mahan v. LaFaye, 3 La. App. 445; Wunderlich v. Simp- 
kin, 5 La. App. 35; Gottlieb v. Schloss, 5 La. App. 379; Richardson v. 
American National Insurance Co., 18 La. App. 468, 137 So. 370. 

Defendant insists that the facts here bring the case fully within the 
rule followed in those eases, and that accordingly—since plaintiff has in 
the past acquiesced in the customary tardiness with which the payments 
were made and has not given notice of its intention to insist in the future 
on promptness—it has lost its right to take advantage of the accelera- 
tion clause. 

Plaintiff, conceding that such a rule is well established, asserts that 
certain special clauses contained in the note sued upon justify the mak- 
ing of a distinction between those cases and this one. These clauses 
read as follows: 


‘‘The makers of this note . . . agree that the time of payment hereof 
may be extended from time to time one or more times without notice of 
such extension or extensions and without previous consent . . . that no 
modification hereof shall be binding unless hereon endorsed in writing 
and signed by the parties. 

‘*No delay on the part of the Rex Credit Co. Inc., or any future holder 
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or holders hereof in exercising any right hereunder shall operate as a 
waiver of said rights.’’ 


Counsel for plaintiff declare that because of these special clauses 
which, and especially the last of which were not contained in the notes 
sued on in the cited cases, there was no waiver of the right to insist on 
the enforcement of the acceleration clause. They argue that the makers 
were put on notice in advance that even should indulgences be granted, 
no waiver would result, and they point to certain other cases in which 
similar stipulations have been held to prevent the application of the 
doctrine of waiver. For instance, in Germann v. Keller, Orleans No. 
8895 of our docket, Opinion Book No. 62 (See Louisiana and Southern 
Digest), the note contained the following stipulation: 


‘‘Failure to strictly and promptly enforce these conditions shall not 
operate as a waiver of lessor’s rights, lessor expressly reserving the right 
to always enforce prompt payment of rent or cancel this lease regardless 
of any indulgences or extensions previously granted. Failure to comply 
with any conditions or obligations of this lease will make lessee liable 
for any damage sustained by lessor.’’ 


In holding that this stipulation prevented the application of the 
doctrine of waiver, we said: ‘‘. . . But the lease itself in its very terms 
avoids the indulgence claimed by the defendant in this case .. .’’ 

In Cantu v. Fenner, Beane & Ungerleider, 181 La. 748, 160 So. 399, 
the Supreme Court held that a somewhat similar stipulation prevented 
the maker from contending that a waiver had been established by a 
course of conduct, and in Villere & Co. v. Latter, 186 La. 91, 171 So. 705, 
707, the Supreme Court considered the effect and meaning of a stipula- 
tion reading as follows: 


‘‘Failure to strictly and promptly enforce these conditions shall not 
operate as a waiver of lessor’s rights, lessor expressly reserving the right 
to always enforce prompt payment of rent or to cancel this lease, regard- 
less of any indulgences or extensions previously granted.’’ 


Then the court said: 


‘*What that [provision] means and all it means is just what it says, 
which is that the lessor’s failure to exercise strictly and promptly the 
rights granted or the granting of extensions and indulgences by the 
lessor toward the lessee should not operate as a waiver of the lessor’s 
rights to enforce the prompt payment of the rent or to cancel the lease.’’ 


It thus appears that there are two lines of cases, one holding that a 
stipulation providing for acceleration or for some other such harsh right 
is waived where the holder of the note, or the obligee in a contract, per- 
mits a departure from the strict provisions of the contract, and the other 
line of cases which does not seem to be in conflict, which holds that there 
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is no waiver if the obligor or the maker of the note is put on notice in 
advance that the granting of such indulgences or delays will not be con- 
sidered as a waiver of the right to insist upon the strict enforcement of 
the stipulation of the note or contract. 

We find it unnecessary that we determine whether the stipulation 
which is involved here places this case among the group last cited, or 
whether it should be considered as being controlled by the doctrine of 
the Standard Brewing Company case and other similar cases, supra. 
Even those cases which hold that, by the course of conduct, there is 
established a waiver of the right to insist on the strict terms of the note 
or of the contract cannot be extended so as to include a ease in which 
the indulgences were never acquiesced in, and were forced from the other 
party over his protest. Here the record shows that although it is true 
that the four preceding installments were tardily paid, this tardiness 
was never voluntarily agreed to by the holder of the note. On the con- 
trary, it is shown that on each occasion the plaintiff protested and did 
all that it could to force the maker to make payment punctually, and 
that the delays resulted not from any acquiescence but solely from the 
inability of the plaintiff to force the maker to make payment on time. 
Thus this case falls squarely under the rule which was followed in Briede 
v. Babst, 131 La. 159, 59 So. 106, 107, in which the Supreme Court said: 

‘Tt is perfectly evident from the evidence as a whole that plaintiff 
never expressly or otherwise waived his right to be paid his rent 
promptly ; and that, if prompt payment was not exacted, it was because 
of an unwilling and forced indulgence on his part. 

‘*To such a situation the doctrine of the case of Standard Brewing 
Co. v. Anderson, 121 La. 935, 46 So. 926, 15 Ann. Cas. 251, is totally 
inapplicable. That doctrine can obtain only where the tenant is ready 
to pay the rent promptly and needs no indulgence, but delays in paying 
simply because he is under the impression, produced by the lessor’s past 


conduct, that it is a matter of no moment whether the payments be made 
promptly or a few days late.’’ 


In Maestri v. Nall, 145 So. 128, 129, we said: 


“é 


. . If the landlord accepts the rent money tardily tendered, not 
because he voluntarily agrees to the extension, but merely ‘because of an 
unwilling and a forced indulgence on his part,’ the doctrine that the 
written contract may be altered by custom is totally inapplicable.’’ 

The case at bar, because of: its facts, is controlled by the doctrine of 
Briede v. Babst and Maestri v. Nall. Consequently, there has been no 
waiver of plaintiff’s right to insist on the acceleration clause. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be and it is amended, and that the amount thereof be in- 
creased to $200, with interest at 8 per cent from January 21st, 1941, to- 
gether with an attorney’s fee at 20 per cent on the total amount, defend- 
ant to pay all costs. 
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WAIVER OF NOTICE OF DISHONOR AND 
PROTEST 


Brooks-Wright, Inc. v. Nestico, Supreme Court of New Jersey, 23 
Atl. Rep. (24) 785 


A knowledge that the maker of a note could not pay, does not 
dispense with strict proof of demand and notice. 

In this case the indorser of a note was the president of the cor- 
poration maker. He had executed the note on behalf of the corpora- 
tion and made all collections and disbursements for the corporation. 
Before maturity of the note he had closed out the corporation’s ac- 
count in the bank where the note was payable. He also knew that 
the corporation was without funds to pay the note and was insolvent 
at the time of maturity. 

It was held, however, that this did not show that the indorser 
was guilty of conduct amounting to a waiver of notice of dishonor 
and protest. There was no conduct on the part of the indorser that 
made it impossible for the corporation to meet the obligation, in the 
legal sense, as opposed to the practical one. Merely disbursing the 
funds of the corporation for what must be presumed to be proper 
purposes of the corporation did not make it legally impossible for 
the corporation to pay the note when due. Nor did closing out the 
bank account. It is not necessary that the maker of the note have 
an account at the bank where the note is payable. It might be met 
in cash. 


Action on a note by Brooks-Wright, Inc., against Joseph Nestico and 
another. From a judgment for plaintiff, the named defendant appeals. 

Reversed. 

Peter Cohn, of Paterson, for plaintiff-respondent. 

Louis Dworetz and Maurice Bernstein, both of Paterson, for de- 
fendant-appellant. 


DONGES, J.—This is an appeal from a judgment of the First Dis- 
trict Court of the City of Paterson in a suit upon a promissory note. 
The court below found for the plaintiff in the amount sought and defend- 
ant appeals. 

Plaintiff was the payee and holder of the note upon which Universal 
Home Construction Co., Inec., a corporation, was the maker and the de- 
fendant-appellant, Joseph Nestico, was the endorser. The corporate 
maker of the note offered no defense and this appeal is by the endorser 
only. The defense was that the endorser had received no notice of dis- 
honor and protest. It is admitted that no such notice was given and the 
case turns upon whether or not the defendant had, by his conduct, 
waived notice of protest. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1059. 
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The trial court held that because the appellant was the president and 
guiding spirit of the corporation that made the note and had executed 
the note on behalf of the corporation, because he made all collections 
and disbursements for the corporation, because he had closed out the 
corporation’s account in the bank where the note was payable prior to 
maturity of the note, because he knew the corporation was without funds 
to pay the note and was insolvent at the time of maturity, he was guilty 
of conduct that amounted to an implied waiver of notice of protest and 
a notice of protest would have been an idle gesture. He held that under 
the authority of Manufacturers Trust Co. v. Wechsler, 147 A. 459, 
7 N. J. Mise. 886, and Atlantic Refining Co. v. Nucar Forwarding Cor- 
poration, 167 A. 677, 11 N. J. Misc. 541, there was a waiver because the 
appellant by his acts and conduct had made it impossible for the cor- 
porate defendant to meet the note at maturity. 

We are unable to adopt that view or to see the applicability of the 
eases relied upon to the facts of the present case. In Manufacturers 
Trust Co. v. Wechsler the endorser was, as here, an officer and the con- 
trolling stockholder of the corporation which made the note. As such 
officer he filed on behalf of the corporation a voluntary petition in 
insolvency in the federal court seeking the appointment of a receiver. 
Before maturity of the note an injunction issued, at his instance, re- 
straining disbursement of the corporation’s assets. In that situation the 
court properly held that the endorser’s own acts had made it impossible 
for the maker to meet the note and that this constituted a waiver. In 
Alantie Refining Co. v. Nucar Forwarding Corp. the endorser, an officer 
of the corporate maker, filed on behalf of the corporation a formal con- 
sent to an adjudication of bankruptcy after creditors had filed an in- 
voluntary petition. It was held that he had so participated in the bank- 
ruptey proceeding, which proceeding obviously made it impossible for 
the corporation to meet the note when due, that his conduct amounted 
to a waiver. 

But in the instant case we see no conduct on the part of the appellant 
that made it impossible for the corporation to meet the obligation, in the 
legal sense as opposed to the practical one. Merely disbursing the funds 
of the corporation for what must be presumed to be proper purposes of 
the corporation, there being no proof or claim to the contrary, did not 
make it legally impossible for the corporation to pay the note when due. 
Nor did closing out the bank account. It is not necessary that the maker 
of the note have an account at the bank where the note is payable. It 
might be met in cash. 

All that can be charged against the appellant is knowledge that, as 
a matter of fact, the corporation was on the due date without funds 
to pay the note, although it was otherwise legally answerable therefor. 
Bigelow, in Bills and Notes, 3rd Ed., page 393, says: ‘‘Mere knowledge 
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that the maker cannot pay does not excuse presentment and notice.’’ 
It was said by Mr. Justice Dayton, speaking for this court, in Sussex 
Bank v. Baldwin, 17 N. J. L. 487: ‘‘A knowledge that the maker could 
not pay does not dispense with strict proof of demand and notice.’’ No 
authority to the contrary is cited by the respondent. This must be the 
sound rule. Otherwise if it could be shown that an endorser had infor- 
mation that a maker was without funds to meet a note, the notice would 
automatically be waived. The protection given endorsers by the law 
would mean little or nothing. 

The plaintiff had it within its power to hold the appellant on the 
instrument by seeing that proper notice of dishonor was given. It did 
not do so and we can find nothing upon which it can properly be held 
that the appellant waived the protection accorded endorsers on nego- 
tiable instruments. 


APPLICATION OF PLEDGED SECURITIES AS 
PART PAYMENT 


Schiltz v. Wokal, Supreme Court of Kansas, 121 Pac. Rep. (2d) 240 


The rule that application of proceeds of pledged securities in 
partial extinguishment of debt for which securities were pledged does 
not constitute part payment which will toll or interrupt the running 
of the statute of limitations does not apply when pledgee of the col- 
lateral is constituted the agent of the pledgor with instructions to 
collect the collateral and pay it on the principal obligation. 

In this case one Wokal executed his note for $3,600 to a bank 
and secured the same by a mortgage on real estate. The bank sold 
the note and assigned the mortgage to plaintiff who left the papers 
with an officer of the bank for collection. Later Wokal received from 
one Chopp a note for $1,600 secured by a mortgage. He indorsed 
the note ‘‘without recourse’’ and assigned the mortgage in blank and 
sent them to the officer of the bank. Plaintiff declined to accept the 
Chopp note as a payment upon Wokal’s note. On being informed 
of this Wokal instructed the official of the bank to hold the Chopp 
note and as payments were made upon it to have them credited upon 
his note owned by plaintiff. . 


It was held that Wokal’s indorsement of the Chopp note ‘‘with- 
out recourse’’ did not constitute a binding contract between him and 
plaintiff to the effect that it should be credited upon his note as of 
the date of the indorsement, since plaintiff refused to accept it as 
such. Wokal made the official of the bank his agent to collect from 
Chopp and apply the collections as made upon his note held by 
plaintiff. The collections from Chopp so made by the officer of the 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1406. 
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bank and applied upon Wokal’s note held by plaintiff were payments 
voluntarily made by Wokal and tolled the running of the statute of 
limitations. 


Action by Frank H. Schiltz against Charles Wokal, also known as 
Charles L. Wokal, and others, wherein petition in interpleader was filed 
by George Swiercinsky. Upon appointment of Charles L. Wokal as 
administrator of the estate of Charles Wokal, deceased, the administrator 
was made a party defendant. From an adverse judgment, the adminis- 
trator, and others appeal. 

Affirmed. 

Frank G. Spurney, of Belleville, for appellants. 

W. D. Vance, Fred Emery, and Perry Owsley, all of Belleville, and 
Frank H. Meek, of Clay Center, for appellee. 


HARVEY, J.—This was an action to determine the balance due 
on a promissory note and to foreclose a mortgage given to secure it. 
The defense was the five-year statute of limitations. G. 8. 1935, 60-306, 
first clause. A trial by the court resulted in a judgment and decree for 
plaintiff. Defendants have appealed. 

On April 1, 1932, Charles Wokal executed a note to the Farmers State 
Bank at Clay Center for $3,600 due Janyary 14, 1934, and secured the 
same by a mortgage on four pieces of real property known in the record 
as tracts A, B, C and D, being a first mortgage on tract A and a second 
mortgage on the other tracts. In June, 1932, the bank sold the note and 
mortgage to plaintiff, who has continued to own them. The instruments 
appear to have been left with Mr. C. A. Hammel, an officer of the bank. 
Later Charles Wokal sold tract D to Henry Chopp and took from him 
a note for $1,600, dated March 1, 1934, secured by a mortgage on the 
tract sold. The deed to Chopp was recorded January 15, 1935, and 
Chopp’s mortgage to Charles Wokal was recorded January 17, 1935. 
About January 22, 1935, Wokal endorsed the $1,600 note without re- 
course and assigned to plaintiff the mortgage given by Chopp to secure 
it, and mailed the same to C. A. Hammel of Clay Center. Hammel made 
a penciled notation on the back of the $3,600 note which had been exe- 
cuted by Wokal as follows: ‘‘$3600—1600 Chopp Mar. 1-34.’’ On 
being informed of this plaintiff declined to accept Chopp’s $1,600 note 
as a payment on Wokal’s $3,600 note. Hammel advised Wokal of that 
fact and Wokal told Hammel then just to keep the Chopp note and 
mortgage and as Chopp made payments of interest thereon to credit 
them on his $3,600 note. Chopp paid interest to Wokal on his note of 
$1,600 on October 22, 1934, of $103.59, and on August 8, 1935, $44. 
This last payment appears to have been forwarded to Hammel, who 
received it on August 29, 1935, and who applied the same upon the note 
held by plaintiff, and on October 30, 1935, Wokal paid Hammel for 
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plaintiff $126.40. This, together with the $44 paid the day before, made 
the $170.40, the interest for one year on the $3,600 note, and paid the 
interest to July 14, 1934. Thereafter Chopp made payments directly’ to 
Hammel, which he applied on the $3,600 note, as follows: On February 
21, 1936, $44; August 17, 1936, $44; January 19, 1937, $44; and on July 
27, 1937, $1636.42 which was then the full amount of his note and inter- 
est due at that time. These payments were credited by Hammel on 
Wokal’s $3,600 note. When this last payment was made plaintiff ac- 
cepted the assignment to him of the Chopp mortgage and released it of 
record. Charles Wokal died July 30, 1940. This action was filed No- 
vember 27, 1940. An administrator was appointed for the Charles 
Wokal estate on February 28, 1941. Thereafter the petition was 
amended and the administrator and the holder of a second mortgage 
were made parties defendant. 


Appellants argue that when Charles Wokal endorsed the Chopp note 
of $1,600 without recourse and assigned to plaintiff the mortgage given 
to secure it, and the notation above mentioned was made by Hammel on 
the $3,600 note, this constituted a payment upon that note of $1,600 as 
of the date of the endorsement, and contend the Wokal endorsement of 
the Chopp note ‘‘without recourse’’ evidenced a contract in writing 
which could not be varied or set aside by parol evidence, citing Citizens 
Bank v. North End State Bank, 116 Kan. 303, 226 P. 998, 35 A. L. R. 
1109. The case is not in point. Here plaintiff refused to accept the 
Chopp note as a payment on the Wokal note of $3,600, and upon being 
advised of that fact Charles Wokal instructed Hammel to keep posses- 
sion of the note and mortgage and as payments were made by Chopp to 
eredit them on his $3,600 note. The result was Wokal made Hammel his 
agent to collect from Chopp and apply the sums collected upon his 
$3,600 note. 

In September, 1935, Wokal desired to refinance the first mortgage on 
tracts B and C, and to enable him to do that the mortgage held by 
plaintiff was released as to those tracts. Wokal executed new mortgages 
to the Federal Land Bank and the Federal Farm Mortgage Corporation 
in refinancing what was the first lien upon those tracts, and under date 
of September 23, 1935, executed to the plaintiff herein his mortgage cov- 
ering those tracts and subject to the new mortgages as given, in which it 
is recited: 


‘““To secure the payment of Thirty-six Hundred and no-100 Dollars, 
according to the terms of one note with interest coupons attached, said 
note being dated April 1, 1932.’’ 


This indicates quite clearly that at that time Wokal did: not under- 
stand or claim that the amount of the Chopp note and mortgage of 
$1,600 had been credited on his note of April 1, 1932, of $3,600. 
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Appellants call attention to the fact that the last payment made by 
Wokal personally on his $3,600 note was on October 30, 1935, and that 
this suit was not instituted until more than five years thereafter, No- 
vember 27, 1940. They argue that the payments made by Chopp of the 
interest and principal upon his $1,600 note to Hammel, and which were 
credited upon Wokal’s $3,600 note, held by plaintiff as they were paid, 
did not have the effect of tolling the statute of limitations. In support 
of this contention they rely upon the rule stated in 34 Am. Jur. 269, the 
pertinent portion of which reads: 


‘‘ According to the weight of authority, the application ... of the 
proceeds of pledged securities in partial extinguishment of the debt for 
which the securities were pledged does not constitute a part payment 
which will toll or interrupt the running of the statute of limitations.’’ 


A similar quotation is made from 25 A. L. R. 58, where a number 
of cases are cited and analyzed. See, also, 37 C. J. 1155. Appellants 
cite Plow & Wheel Co. v. Ward, 6 Kan. App. 289, 51 P. 805, as sustain- 
ing their view. That was a sequel to a case of the same name in 1 Kan. 
App. 6, 41 P. 64. A consideration of those two opinions discloses what 
was said there has no bearing here. Under the authorities this rule 
appears to apply where there is simply a holding of collateral security. 
It does not apply when the pledgee of the collateral is constituted the 
agent of the pledgor with instructions to collect the collateral and pay it 
upon the principal obligation. That distinction is pointed out in Good 
v. Ehrlich, 67 Kan. 94, 72 P. 545. In 37 C. J. 1156, the rule is thus 
stated : 


‘“‘Tf the debtor constitutes a third person his agent to hold and, in 
ease of default, to realize on collaterals and apply the proceeds to his 
debt, payment of such proceeds by such agent will interrupt the statute.”’ 


See, also, 34 Am. Jur. 266, 267. 

There is no reason, of course, why Wokal could not make Hammel his 
agent to collect from Chopp and apply the collections on his indebted- 
ness to plaintiff, although he was at that time the agent of plaintiff for 
the purpose of collecting from Wokal. Schick v. Warren, 86 Kan. 812, 
122 P. 872, Ann. Cas. 1913C, 466. 

In addition to the cases cited in support of the text the following 
later authorities also support it: Krupnick v. Peoples State Bank of 
South Carolina, D. C., 25 F. Supp. 857, reversed, Zaks v. Elliott, 4 Cir., 
106 F. 2d 425, on the ground the facts shown by the record did not 
justify the application of the rule. James v. Wingate, 179 Okl. 224, 
65 P. 2d 452; Preston v. Ed Hockady Hdwe. Co., 137 Okl. 283, 279 P. 
332; Dick et al., Aplnts. v. Daylight Garage, Inc., 335 Pa. 224, 6 A. 2d 
823 ; Vermont-People’s National Bank v. Parker, 269 Mass. 387, 169 N. E. 
154; Credit Service Corp. v. Barker, 308 Mass. 476, 33 N. E. 2d 293; 
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Nance v. Hulin, 192 N. C. 665, 135 8S. E. 774. To same effect, see Coburn 
v. Barnhill, 195 N. C. 239, 141 S. E. 569; Fletcher v. Brainerd, 75 Vt. 
300, 55 A. 608; Carlson v. Dixon, 155 Wis. 63, 143 N. W. 1064; Boulder 
Nat. State Bank v. Rowland, 1 Colo. App. 468, 29 P. 465. 

Another point is argued which appellee stresses as an additional 
reason for sustaining the judgment of the trial court; also, there are 
other details respecting the priorities of liens which might be mentioned, 
but in view of the conclusion reached it is not necessary to discuss these 
matters. 


STATE TAX ON RENTALS RECEIVED BY 
NATIONAL BANK 





O’Neil v. Valley National Bank of Phoenix, Supreme Court of Arizona, 
121 Pac. Rep. (2d) 647 





A national bank in Arizona acquired a building in the ordinary 
course of its banking operations and, as an incident of owership and 
possession, leased space in the building and collected rent therefor. 
The State Tax Commission of Arizona sought to collect a sales tax 
on the rentals received. It was held that the State of Arizona did 
not have power to collect a sales tax on rentals received by a national 
bank from tenants of offices in building owned by the bank, since 
such bank is an instrumentality of the United States. The tax does 
not come within the Federal statute authorizing a state to tax realty 
and shares of stock of a national bank. 


Action for declaratory judgment by Valley National Bank of Phoe- 
nix, a national banking association, against D. C. O’Neil and others, as 
members of and constituting the State Tax Commission of the State of 
Arizona, and others. From a judgment for the plaintiff, defendants 
appeal. 

Affirmed. 

Joe Conway, Atty. Gen., and Edward P. Cline, Asst. Atty. Gen., for 
appellants. 

Gust, Rosenfeld, Divelbess, Robinette & Coolidge, of Phoenix, for 
appellee. 


ROSS, J.—This action was brought by the Valley National Bank of 
Phoenix, a national banking association, against the State Tax Com- 
mission seeking a declaratory judgment as to whether it should pay a 
sales tax on rentals it has collected and proposes to collect from tenants 
of offices in the Security Building located in Phoenix. It acquired said 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1504. 
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building on December 23, 1938, in the ordinary course of its banking 
operations and, as an incident of cwnership and possession, leases space 
in the building and collects rent therefor. The federal statute, 12 
U.S. C. A. § 29, permits a national bank to own and possess realty for 
a period of five years from the time of its acquisition. 


The State Tax Commission feels that plaintiff should pay the tax, 
since it is non-discriminatory and is imposed by a general law to obtain 
revenue for the state to operate on. Sections 73-1301 to 73-1334, Ari- 
zona Code 1939. Section 73-1303, subdivision (f) 2, lays a 2 per cent 
tax on the gross income or receipts of rentals. Plaintiff denies the right 
of the state to collect of it such tax on the ground that it was organized 
for and is used by the Government in the operation of its governmental 
functions and is an instrumentality of the Government. This contention 
was sustained by the trial court. The tax commission has appealed. We 
are asked to decide which is right. 

We should state that the plaintiff is an agent or instrumentality of 
the United States. This has been settled ever since McCulloch v. Mary- 
land, 4 Wheat. 316, 4 L. Ed. 579. 


The reason that the state may not tax an instrumentality of the 
United States, or the national Government the instruments employed by 
the state in carrying on its functions, is that each may administer its 
own affairs within its own sphere and be left free from undue interfer- 
ence by the other. A discussion of the question as to whether the tax 
here demanded would interfere with the administration of the Govern- 
ment is not necessary for the reason that it is controlled by statute 
(section 5219, Revised Statutes U. S.; 12 U. S. C. A. § 548) and the 
decisions construing such statute. The Congress by such section has 
provided that the states may tax the real estate and the shares of stock 
of national banks and, under the decisions, this permission is exclusive 
of all others. In Owensboro National Bank v. City of Owensboro, 173 
U. S. 664, 19 S. Ct. 537, 539, 48 L. Ed. 850, the court said: ‘‘This see- 
tion [5219], then, of the Revised Statutes is the measure of the power 
of a state to tax national banks, their property, or their franchises. By 
its unambiguous provisions the power is confined to a taxation of the 
shares of stock in the names of the shareholders and to an assessment 
of the real estate of the bank. Any state tax, therefore, which is in excess 
of, and not in conformity to, these requirements, is void.’’ See, also, 
First National Bank of Albuquerque v. Albright, 208 U. S. 548, 28 
S. Ct. 349, 52 L. Ed. 614; Chase National Bank v. Spokane County, 125 
Wash. 1, 215 P. 374; Bank of California, N. A. v. King County, D. C., 
16 F. Supp. 976. . 

' The sales tax here claimed from the bank does not fall within any of 
the taxes authorized by section 5219, supra, to be assessed and collected 
from national banks and is therefore void. 
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At the trial the attorney general, to sustain the tax commission’s con- 
tention, relied upon a decision of the Supreme Court of North Dakota 
in the ease of Federal Land Bank v. Bismarck Lumber Co., 70 N. D. 
607, 297 N. W. 42. That case was recently reversed by the Supreme 
Court of the United States. Federal Land Bank v. Bismarek Lumber 
Co., 62 S. Ct. 1, 86 L. Ed. The facts were that the Federal Land 
Bank in the course of its operations acquired certain farming proper- 
ties. To effect necessary repairs and improvements to buildings and 
fences, the bank purchased lumber and other building materials from 
the Bismarck Lumber Company, and the question arose as to whether 
the bank should pay a sales tax of 2 per cent thereon as required by the 
laws of North Dakota. The bank refused to pay the tax claiming it was 
exempt therefrom under section 26 of the Federal Farm Loan Act of 
July 17, 1916, Chap. 245, 39 Stat. at L. 360, 380, 12 U.S. C. A. §§ 931- 
933. One of the differences of such section 26 and section 5219, supra, 
is that the former affirmatively exempts ‘‘every Federal land bank and 
every national farm loan association’’ from taxation (federal, state, 
municipal and local), whereas the latter section, by permitting the 
states to tax national banks in certain ways, impliedly forbids their tax- 
ation in any other way. The holding in that case was that the Federal 
Land Bank was an instrumentality of the Government and as such 
exempt from paying the sales tax on purchases of materials for use in 
repairing and improving buildings and fences on properties acquired 
by it in the ordinary course of business. 

Since the plaintiff is a governmental instrumentality and the tax is 
not permitted under section 5219, supra, it follows by parity of reason- 
ing that it is exempt from paying the sales tax on rentals from the 
Security Building. 





BANK ACTING AS PAYOR’S AGENT 





Harbauer v. Adams TP., Supreme Court of Michigan, 1 N. W. Rep. 
(2d) 7 





Where the maker of a bond deposits money at an agreed bank 
sufficient to pay it, and the bank fails after maturity and before 
presentment by the holder, the loss falls on the maker. 

If maturity paper is left with a bank for collection, the bank 
becomes the agent of the holder to receive payment, but unless the 
bank is made the holder’s agent by a deposit of the paper for col- 
lection, the bank has no authority to act for the holder. The nam- 
ing of a bank in a promissory note at the place of payment does 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§327, 1303. 
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not make the bank an agent for collection, and the payor cannot 
make the bank the holder’s agent by simply depositing funds for 
payment. Unless the bank has been specifically made the agent of 
the holder, any money received by the bank for payment will be 
deemed to have been taken as the payor’s agent, since such a deposit 
without some act of appropriation by the bank does not create any 
privity of contract as between the bank and the holder. 

In this case defendant township on October 1, 1917, issued twenty 
$1,000 coupon bonds due October 1, 1937, bearing 5 per cent annual 
interest. Before the maturity date of the bonds, the township had 
deposited with its agent bank sufficient funds to cover principal and 
interest to become due on entire issue. The holder of the bonds, 
however, received payment for only part of issue and interest when 
bank failed about a year after maturity date. In the bondholder’s 
action against township to recover balance of amount of bonds and 
interest, it was held that evidence showed that bank did not become 
the bondholder’s agent on and after maturity date, and that no 
novation or substitution of debtors had taken place, and hence town- 
ship was liable to the bondholder. 


Action by Winifred P. Harbauer against the Township of Adams, 
County of Arenac, State of Michigan, to recover the amount of certain 
bonds and interest. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Argued bofer the Entire Bench. 


Clark & Henry, of Bay City, for defendant and appellant. 
Schmalzriedt, Frye, Granse & Frye, of Detroit (Clark & Henry, 
of Bay City, of counsel), for plaintiff and appellee. 


BUTZEL J.—On October 1, 1917, defendant township issued twenty 
$1,000 coupon bonds due October 1, 1937, bearing 5 per cent annual 
interest. The township consists entirely of farms without any town 
or village in it. It adjoins another township in which the village of 
Sterling is located. All the members of the township board lived very 
near Sterling, where the Bank of Sterling was located. It was a private 
bank owned by a copartnership. J. O. Mutch was cashier and appeared 
to be in full control. E. C. Poppleton, plaintiff’s father, purchased the 
entire issue of bonds and prior to their maturity made a gift of them 
to plaintiff. According to the terms of the bonds, both the principal 
and interest were payable at the First and Old Detroit National Bank 
of Detroit, but at some time after their issuance and many years before 
their maturity, the holder of the bonds, the members of the township 
board and the Sterling bank all agreed that the coupons should be 
paid at the latter bank. The record leaves no doubt, and it is con- 
ceded by defendant, that the bank acted as its agent for many years 
prior to, and at least up to, the time the bonds became due. The town- 
ship from time to time made deposits in the bank, which would issue 
certificates of deposit to the township, and, as moneys were withdrawn 
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or occasion demanded, the township board would endorse the certificates 
of deposit and cause new ones to be issued. The certificates at first 
were kept in a box to which the township board alone had access, but 
later the officers of the bank also had access. Mutch, without the presence 
of any officers of defendant, would withdraw certificates, cancel them 
without any endorsement by defendant, and replace them with new 
ones, as he saw fit. The members of the township board evidently placed 
their fullest confidence in Mutch as well as in the responsibility of the 
bank. They gave the bank unusual powers as defendant’s agent. 

Each fall, while en route to his home in Florida, Poppleton would 
drive from his summer home at Houghton Lake to Sterling to collect 
the annual interest on the bonds. In 1933, Poppleton requested de- 
fendant to pay the bonds but it refused on account of its contract with 
the bank, which had agreed to pay 5 per cent interest on the township 
deposits on condition that the moneys be kept in the bank for the full 
term of the bonds. In 1936, Poppleton refused to accept payment of 
the bonds because he was well satisfied with his investment which paid 
5 per cent interest. Although defendant had deposited sufficient funds 
in the Sterling bank prior to October 1, 1937, the date of maturity, to 
cover principal and interest to become due on the entire issue, plaintiff 
only received payment for $14,700, representing fourteen bonds and 
interest, prior to September 29, 1938, when the bank failed. The bonds 
were never left at the bank for collection, or any other purpose. Plain- 
tiff brings this suit for the balance of $6,000 of bonds and interest. De- 
fendant claims that, although the bank had been its agent, Mr. Popple- 
ton on and after August 23, 1937, constituted the bank his agent to 
collect the sums due on the maturing bonds, and, therefore, on and 
after October 1 1937, when the bank held the $21,000 necessary to pay 
the bonds and deposited with it by defendant, the bank had ceased 
to be agent for defendant but had become agent for the plaintiff, that 
the unpaid $6,000 of bonds and interest was the debt of the bank, not 
that of defendant, and that defendant had been discharged from all 
further liability. Defendant also advances alternately the theory that 
a novation was effected whereby the Sterling bank was substituted as 
obligor on the bonds in place of defendant which was thereby dis- 
charged. The judge, who tried the case without a jury, found for the 
plaintiff. 


Defendant on appeal alleges error on the ground, among others, that 
the findings of fact are contrary to the great weight of the evidence. 
This necessitates a review thereof by this court. The case presents a 
mixed question of law and fact. 


Each fall Poppleton would correspond with the township with 
respect to the interest about to fall due. He carried on such correspond- 
ence with plaintiff’s full knowledge and consent, after he had given 
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her the bonds, in August and September, 1937. Much reliance is placed 
upon the correspondence shortly before the maturity of the bonds. We 
give important excerpts of the letters as well as their dates: 

(1) Mutch to Poppleton (8-20-37) : 


‘‘We have usually transacted their business for them (i. e., defendant 
township) and I suppose they will be looking for us to take care of 
this payment. If you will let us know your wishes, we will endeavor 
to help out.’’ 


(2) Poppleton to Mutch (8-23-37) : 


‘‘T am willing that you transact the necessary business due Oct. 1st 
next in closing my bonds loan matter with Adams Twp. You ask what 
are ‘my wishes.’ They are that the payment be made by 2,100 new 
$100 Federal Reserve notes.’’ 


(3) Mutch to Poppleton (date not exactly ascertaniable, as this 
letter was not printed in the Record, but only referred to in a later 
letter) : 

In this letter Mutch informed Poppleton that the bank’s burglary 
and robbery insurance policy forbade the accumulation of so large an 
amount of currency in the bank at any one time. 

(4) Poppleton to Mutch (8-28-37) : 


‘‘As pay’ts for many years have been made to me by you for Adams 
Twp., I expect this final pay’t. will also be made by you at your place 
in cash as desired by me.... P. 8S. Why not arrange to pay % due 
at a time and a week apart, if you will feel safer?’’ 


(5) Mutch to Poppleton (9-9-37) : 

This letter is not printed in the record, but is referred to in a later 
letter. In it Mutch informed Poppleton that the bank would try to 
comply with his suggestion of half-payments, a week apart. 

(6) Poppleton to Mutch (9-13-37) : 


**T did plan or suggest that to favor you I would take the money 
due Oct. Ist from Adams Twp. in two equal payments, a week or ten 
days apart. But to be in new bills of Federal Reserve issue of $100 each. 

**Could not use any smaller ones nor a draft. Will call on Oct. Ist. 
But if the day be stormy, will call on the next one not stormy.”’ 


(7) Mutch to Poppleton (9-18-37) : 


*‘T am at a loss to understand your various letters. My last letter 
to you (reference to No. 5, supra) was in answer to your letter of 
August 28th (No. 4, supra) in which you made the suggestion that we 
pay you one half at a time and a week apart and which I informed 
you that we would try to do. 

‘Now comes your letter intimating that you never made any sug- 
gestion of this nature. I tried to explain previously that on account of 
our insurance, that we were afraid to keep this much money here, and 
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when you offered this plan, I answered that we would try to do this 
to accommodate you. 

‘Ag a matter of fact, the bonds and interest are due in Detroit if 
I am not mistaken and anything different than that, that we would try 
to work out, would be for your benefit, not ours. 

‘Please let me know what we can do to assist but I do wish you 
would not ask us to do something too much contrary to our insurance 
rules which would necessarily open me to criticism.’’ 


(8) Poppleton to Murch (9-21-37) : 
‘*T said in my letter 
“Pay 1% Oct. Ast 
all to be in $100 Federal Reserve new bills. . . . Also said if the day 
was stormy would call the next day not stormy.”’ 


It will be noted that in letter No. 1, dated August 20, 1937, the bank 
stated that they usually transacted the business for defendant and sup- 
posed that defendant would be looking to them to take care of the pay- 
ments. The bank also asked what Poppleton’s wishes were and stated 
that it would endeavor to help out. As defendant’s agent it invited 
Poppleton to state his wishes. The bonds were made payable in gold 
coin, which was no longer available. Poppleton in his reply letter (let- 
ter No. 2) stated that his wishes were that payment be made in ‘‘$100 
Federal Reserve notes,’’ which under the law were legal tender. The 
bank, without in any way intimating that it was not defendant’s agent, 
informed Poppleton (letter No. 3) that the bank’s insurance policy was 
insufficient to provide coverage if as much as $21,000 should be carried 
in currency at any one time. 

In letter No. 4, Poppleton states that as the payments theretofore 
had been made by the bank for Adams township, he expected that the 
final payment would be handled in the same way. This would negative 
the claim that the bank was acting as his agent. In a postseript he 
suggests the payment of one-half on maturity and the other half a week 
later. In letter No. 6, Poppleton again speaks of the moneys due from 
Adams township. Certainly no novation nor substitution of debtors can 
be gleaned from these letters. 

When Poppleton drove over to the bank on the date of maturity, he 
took with him the entire $20,000 of bonds. The bank was only able to 
pay $10,000 and interest at that time. It paid $4,000 more with inter- 
est a few days later. The bank issued a certificate of deposit on October 
1, 1937, in which it was stated that the township had deposited $10,500 
payable to the order of ‘‘bank for bonds,’’ on the return of the certifi- 
cate properly endorsed with interest at the rate of 3 per cent per annum, 
if left 12 months from the date. On October 14, 1937, it issued a new 
certificate for $6,300 in almost similar form to the one of October 1, 
1937. The wording of the certificate is peculiar. It is not claimed that 
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plaintiff knew anything about these certificates or that the bank had the 
money. She only knew that the bank was the defendant’s agent, trusted 
with its fiscal affairs and any arrangements she had with the bank were 
in the belief that the bank was the defendant’s agent. There is no claim 
on the part of the township officers that they knew how the last two 
certificates of deposit were worded. 


Defendant claims that it was not until election day, April, 1938, when 
it desired to burn the bonds at a township dinner, that it first learned 
that only fourteen of them had been paid, the other six not having been 
paid. The cashier then assured defendant’s officers that they had noth- 
ing to worry about as the obligation was one between the bank and the 
bondholder. They claim that with this assurance they took no further 
steps to protect defendant. The bank closed its doors about six months 
later. 

There is conflict in the testimony as to what was said at the time 
Poppleton and plaintiff went to the bank when the bonds matured. The 
township clerk testified that he and another official of the township went 
to the bank on October 1, 1937; that they had planned to be there when 
Mr. Poppleton came to receive the money, and that when they got there, 
they talked with Mr. Mutch, but not in the presence of Mr. Poppleton 
or plaintiff, and Mutch told them that he had made arrangements with 
Mr. Poppleton that the bonds were to be taken up, $10,000 on the due 
date, $10,000 in ten days. He did not show witness any letters from 
Mr. Poppleton. The other officer, who accompanied the clerk, testified 
that he did see the letter. In reply to the question why he, as super- 
visor and as an official of the township, did not pick up the bonds when 
they were paid, he stated, ‘‘because they came into the bank and the 
bank was handling them for us,’’ that he trusted the bank, that he did 
not consider it meant much to trust the bank after the bonds were paid, 
and that he had implicit confidence in Mr. Mutch. Plaintiff positively 
testified that the cashier explained to her that the township was having 
great difficulty in getting its money. Plaintiff’s husband testified to the 
same effect. The cashier denied that he made such a statement and a 
teller stated that he was in the room part of the time and did not hear 
such a statement made. The judge had the opportunity of seeing and 
hearing the witnesses. We are impressed with the correctness of his 
findings. It is sustained by the evidence. 

Plaintiff relies on the case of Baldwin’s Bank of Penn Yan v. Smith, 
215 N. Y. 76, 109 N. E. 138, L. R. A. 1918 F, 1089, Ann. Cas. 1917 A, 
500, decided by a divided court, where the facts were entirely different. 
There the holder had sent the paper to the defaulting bank for collection. 
We call attention, however, to the case of Adams v. Hackensack Im- 
provement Commission, 44 N. J. L. 638, 43 Rm. Rep. 406, wherein the 
court states the law as follows: 
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““ As the custodian of the money wherewith to pay, whose agent is the 
banker ? 

‘‘The contract of the maker, acceptor or obligor is to pay the holder 
of the paper, and the place for payment is designated simply for the 
convenience of both parties. Making a bill or note payable at a banker’s, 
is authority to the banker to apply the funds of the acceptor or maker 
on deposit to the payment of the paper. 1 Daniel’s Neg. Inst. 326 a. 
If maturing paper be left with the banker for collection, he becomes the 
agent of the holder to receive payment; but unless the banker is made 
the holder’s agent by a deposit of the paper with him for collection, he 
has no authority to act for the holder. The naming of a bank in a prom- 
issory note as the place of payment, does not make the banking associa- 
tion an agent for the collection of the note or the receipt of the money. 
No power, authority or duty is thereby conferred upon the banker in 
reference to the note; and the debtor cannot make the banker the agent 
of the holder by simply depositing with him the funds to pay it with. 
Unless the banker has been made the agent of the holder by the endorse- 
ment of the paper or the deposit of it for collection, any money which 
the banker receives to apply in payment of it will be deemed to have been 
taken by him as the agent of the payor. 1 Daniel’s Neg. Inst. 326; 
Hills v. Place, 48 N. Y. 520 [8 Am. Rep. 568]. Such a deposit, without 
some act of appropriation by the banker, does not create any privity of 
contract as betweeen the banker and the holder of the paper. Hill v. 
Boyds, L. R. 8 Eq. 290; Johnson v. Roberts, L. R., 10 Ch. App. 505; 
Barned’s Baking Co. In re Massey, 22 L. T. (N. 8.) 853; [National] 
Bank of Republic v. Millard, 10 Wall. 152 [19 L. Ed. 897]. The only 


effect of the payor having the money at the bank where the paper is 
payable is, that it will enable him to plead a tender in exoneration of 
interest and costs of suit, provided he makes his tender good by payment 
of the principal into court. Caldwell v. Cassidy, 8 Cow. 271; Haxtun 
v. Bishop, 3 Wend. [N. Y.] 13; Carley v. Vance, 17 Mass. 389; Ward 
v. Smith, 7 Wall. (N. Y.] 447; Wood v. Merchants’, ete., Co., 41 II. 
267; 1 Am. Lead. Cas. 478.’’ 


No binding extension of time was ever given by plaintiff either to the 
bank or to the township, but only a series of successive indulgences, 
prompted, no doubt, by the prospect of continuing to receive interest 
from the township at a high rate. 

Defendant also raises the defense of estoppel. It is difficult to see 
how such a defense can be substantiated, in view of the facts that it was 
upon Mutch, their own agent, that the township relied in leaving to him 
the performance of their duty of payment and that they did not inquire 
whether or not he had performed it for more than six months, and then 
accepted, without verification, Mutch’s assurance that the township had 
nothing to worry about, that the Sterling bank had concluded a novatory 
contract with plaintiff which discharged the township. The defense of 
estoppel can be raised only if it is found that Mutch was plaintiff’s agent 
after October 1, 1937. The trial judge found from all the testimony that 
he was not. Such finding is not against the great weight of the evidence. 

The parties agree that if the rule of Morley v. University of Detroit, 
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263 Mich. 126, 248 N. W. 570, 90 A. L. R. 464, that where the maker of 
a bond deposits money at an agreed bank sufficient to pay it, and the 
bank fails after maturity and before presentment by the holder, the loss 
falls on the maker, is applicable to this case, then judgment must be for 
plaintiff. Defendant has attempted, however, to differentiate the case 
from Morley v. University of Detroit, supra, by showing that the Sterling 
bank ceased to be agent for the township and became agent for, or co- 
contractor by novation with, plaintiff. The evidence does not support 
this contention. 

We have carefully considered the various claims of error made by 
defendant township, but are persuaded that there is no merit in any of 
them. The judgment appealed from is, therefore, affirmed, with costs to 
plaintiff. 


NOTICE OF DISHONOR WITHOUT PROOF OF 
DEMAND FOR PAYMENT 


Schefrin v. Giresi, Supreme Court of New Jersey, 23 Atl. Rep. (2d) 386 


Evidence that a person indorsed a note on which a certain sum 
was due and that on a certain day he received notice of dishonor is 
not sufficient to fix the liability on the indorser where there is no 
proof of demand for payment and notice of dishonor being given 
within the statutory limit. 


Action on a note by Samuel Schefrin against Joseph Giresi and 
others. From a judgment for the plaintiff John C. Telson appeals. 
Reversed. 

E. Gustave Greenwald and Harry Pett, both of Passaic, for appellant. 

I. Robert Schefrin and Murray A. Laiks, both of Passaic, for 
respondent. 


DONGES, J.—Plaintiff-respondent sued to recover the balance due 
on a promissory note, on which defendant-appellant was endorser. Judg- 
ment was entered for plaintiff in the sum of $48.50, the amount alleged 
to be due on the date of trial. 

The record and state of case as settled by the trial court is meager 
and unsatisfactory. We determine the question raised on the state of 
case as submitted. 

Admittedly, appellant was an endorser on the note sued on. The 
note was a demand note and was dated February 14, 1939, in the sum of 
$105. It was stipulated by counsel that ‘‘notice of protest of the note 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1327. 
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was not given until the first day of May, 1940.’’ There is no proof or 
finding of a demand for payment at Peoples Bank & Trust Co., Passaic, 
N. J., the designated place of payment, or elsewhere. 

R. S. 7:2-102, N. J. S. A. 7:2-102, provides ‘‘Notice may be given 
as soon as the instrument is dishonored; and unless delay is excused as 
hereinafter provided, must be given within the times fixed by this 
subtitle.”’ 

R. S. 7:2-103, N. J. S. A. 7:2-103, provides for the giving of notice 
of dishonor when parties reside in the same place, and requires such 
notice to be given or mailed before the end of the day following 
dishonor. 

R. S. 7:2-104, N. J. S. A. 7:2-104, provides for the giving of notice 
where the parties reside in different places, and provides: 


“‘T, If sent by mail, it must be deposited in the post office in time to 
go by mail the day following the day of dishonor, or, if there be no mail 
at a convenient hour on that day, by the next mail thereafter ; 

“TJ. If given otherwise than through the post office, then within 
the time that notice would have been received in due course of mail, if it 
had been deposited in the post office within the time specified in para- 
graph I of this sction.’’ 


The most that appears in this case is that appellant endorsed the 
note; that $48.50 remains due; that on May Ist, 1940, appellant received 
notice of dishonor. This is not sufficient to fix liability on an endorser, 
under the terms of the statute, no proof of demand for payment and 
notice of dishonor being given within the statutory limits. 


PERFORMANCE BY FEDERAL RESERVE BANK 
OF DUTIES IMPOSED BY FEDERAL 
STATUTE 


Armand Schmoll, Inc. v. Federal Reserve Bank of New York, Court of 
Appeals of New York, 37 N. E. Rep. (2d) 225 


The Federal Reserve Bank is a federal ageney which exercises 
powers conferred by federal statute and performs duties imposed 
upon it by federal statute in a field which, under the Constitution of 
the United States, is within the sole jurisdiction of the federal gov- 
ernment. Consequently a state court does not have the power to 
compel the Federal Reserve Bank of New York to perform the duty 
imposed on it by a federal statute of determining and certifying to 
the Secretary of the Treasury the buying rate for cable transfers 
payable in foreign currency. Although a state court has in many 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §539. 
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eases the power to enforce rights created by a federal statute and 
to give redress for wrongs committed by federal officers under color 
of authority granted by a federal statute, it has no power to control 
the performance by a federal agency of functions and duties which 
are imposed on it by a federal statute and as to which the federal 
government has exclusive jurisdiction. 


Appeal from Supreme Court, Appellate Division, First Department. 
Proceedings in the matter of Armand Schmoll, Incorporated, against 
the Federal Reserve Bank of New York, under the Civil Practice Act. 
§ 1283 et seq., to compel the bank to make a determination respecting 
the buying rate for cable transfers. From a unanimous order of the 
Appellate Division, First Department, 260 App. Div. 912, 23 N. Y. S. 
2d 841, affirming the order of Special Term, Rosenman, J., dismissing 
the petition, petitioner appeals pursuant to leave granted by the Appel- 
late Division, 260 App. Div. 1006, 24 N. Y. 8S. 2d 993. Order affirmed. 

Hersey Egginton, of New York City, for appellant. 

Allen T. Klots, of New York City, for respondent. 

Mathias F. Correa, U. 8. Atty., of New York City (George B. 
Schoonmaker, of New York City, of counsel), amicus curiae. 

LEHMAN, C. J.—Under the United States Tariff Act of 1930, Chap. 
497, 46 Stat. 739, 31 U.S. C. A. § 372, the Federal Reserve Bank of New 
York is authorized and required, under specified conditions, to deter- 
mine and certify daily to the Secretary of the Treasury ‘‘the buying rate 
for cable transfers.’’ The statute directs that such determination shall 
be made in manner defined in the statute. Claiming that the Federal 
Reserve Bank has failed to determine the buying rate in manner directed 
by the Federal statute, the appellant has brought proceedings under 
article 78 of the Civil Practice Act, § 1283 et seq., to compel the Federal 
Reserve Bank to make its determination in manner provided by law. 
The proceedings have been dismissed on the ground that the State courts 
have no jurisdiction to issue orders or directions to the Federal Reserve 
Bank in the performance of its statutory duty. 

The Federal Reserve Bank is a Federal agency exercising powers con- 
ferred by Federal statute and performing duties imposed upon it by 
Federal statute in a field which, under the Constitution of the United 
States, is within the sole and exclusive jurisdiction of the Federal gov- 
ernment. In the case of McClung v. Silliman, 6 Wheat. 598, 5 L. Ed. 
340, the Supreme Court of the United States declared in unambiguous 
and emphatic language that the State court is without power to give 
such directions to a Federal officer acting under a Federal statute within 
a field from which the State government is excluded. No case has been 
cited to us where a State court has since that time assumed to give such 
directions. Nor has the Supreme Court of the United States in any 
opinion or decision cast doubt upon the scope of its decision in that case. 
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We are now told, however, that, though language is found in Justice 
Johnson’s opinion in that case which ‘‘seemingly supports the rule that 
the State courts have no jurisdiction or power to give directions to a 
Federal agent or to control the agent’s acts in the performance of a 
specific function entrusted to the agent by a Federal statute, at least 
within a field from which the State is excluded by the Constitution of 
the United States,’’ yet the mandate of the Supreme Court of the United 
States, in the cited case, contrary to what is said in the opinion, affirms 
‘‘on . . . the merits’’ a decision of the State court holding that the State 
court has such power. 


Examination of the mandate of the court shows clearly that it is 
dictated by what was said in the opinion and constitutes emphatie warn- 
ing to the courts, State and Federal, to remain within the field of juris- 
diction allotted to each. In that case, a party aggrieved by a determina- 
tion of a Federal agent acting under a Federal statute, applied to the 
State court for an order directing the Federal officer to perform his 
duties in manner provided by the Federal statute. The State court 
overruled a challenge to its jurisdiction by the United States govern- 
ment, but after consideration of the merits of the claim dismissed the 
application made to it for relief. The applicant for relief, disappointed 
by that decision against him, brought the case to the United States 
Supreme Court for review. The government of the United States did 
not, of course, challenge the order of the Supreme Court of Ohio, which 
had determined the case in favor of the government. The Supreme 
Court of the United States affirmed that determination in favor of the 
government on the ground that the State court had no power to grant 
the application. In its opinion the court pointed out that ‘‘The ques- 
tion before an appellate court is, was the judgment correct, not the 
ground on which the judgment professes to proceed,’’ and the mandate 
or judgment of the Supreme Court of the United States, like the opinion, 
supplies the ground for the adjudication, for after affirming the judg- 
ment of the Supreme Court of Ohio, the mandate of the Supreme Court 
of the United States continues, ‘‘it being the opinion of this court, that 
the said supreme court of the state of Ohio had no authority to issue a 
mandamus in this case.’’ 


The opinion of the court in the case of Kendall v. United States ex 
rel. Stokes, 12 Pet. 524, 617, 9 L. Ed. 1181, to which Judge Conway re- 
fers in his dissenting opinion, far from suggesting that the case of 
McClung v. Silliman, supra, was decided on any other ground, again 
states the ground of the decision and recognizes its authority: ‘‘The 
only question directly before the court was, whether a state court had 
authority to issue a mandamus to an officer of the United States, and 
this power was denied.’’ What the court said on page 619 of 12 Pet., 9 
L. Ed. 1181, in reference to the decision of the court in Columbia Insur- 
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ance Co. v. Wheelright, 7 Wheat. 534, 5 L. Ed. 516, can have no possible 
application-to the McClung case. 

The right of a State court, in many cases, to vindicate and protect 
rights granted by a Federal statute or to give redress for wrongs com- 
mitted by a Federal officer under color of authority granted by Federal 
statute, cannot be doubted. It has been firmly established in the cases 
cited by Judge Conway, and especially in Claflin v. Houseman, 93 U. S. 
130, 23 L. Ed. 833. It is to be noted, however, that in that case the 
court was careful to point out that there are fields from which the State 
courts are excluded. The question here presented is narrow. In the 
opinion of Mr. Justice Rosenman at Special Term, he said: ‘‘The ques- 
tion involved here is not whether rights created by a federal statute may 
be the subject of controversy in a state court. It is whether the manner 
of performance of a specific federal government statutory function by 
a federal statutory agency can be the subject of a decree of a state court. 
This case does not involve any encroachment upon the state’s authority 
by a federal agency ; or any power given by the Congress to a state court 
to interpret a state law; or a suit against individual federal officers who 
are allegedly infringing upon the rights of an individual in violation of 
their duties. Consequently the cases relied upon by the petitioner are 
not in point. Not one of them is, in the opinion of this court, authority 
for the proposition that a state court has the jurisdiction here urged.”’ 

The cases cited in Judge Conway’s opinion sustain the power of a 
State court acting within the field of its allotted jurisdiction, to enforce 
rights created by Federal statute and to remedy wrongs committed by 
Federal officers under color of authority granted by Federal statutes. 
No case has been cited which holds that a State court may go outside that 
field and control the manner in which a Federal agency performs or 
attempts to perform its functions and duties under the Tariff Act or 
other Federal statute where the Federal government has exclusive juris- 
diction. Assumption of such power would hamper orderly government 
and ignore the division of the fields of government of State and nation 
created by the Constitution. No case has been cited which might justify 
the invocation of the powers of a State court in this proceeding. 

The order should be affirmed, with costs. 





Judicial Crends 


Digest of Decisions on Forged Paper 


Drawee Bank May Recover Money Paid on Forged Indorsement 


A drawee bank which pays a depositor’s check on a forgery of the 
payee’s indorsement is liable to its depositor for the amount and it may 
recover the amount from the collecting bank to which the check was 
paid. Labor Bank & Trust Co. v. Adams, Tex., 23 S. W. Rep. (2d) 814. 
47 B. L. J. 545. 


A drawee bank which pays a check bearing a forged indorsement may 
recover the money from the bank to which it was paid. First National 
Bank v. Federal Reserve Bank, Mont., 294 Pac. Rep. 1105, 48 B. L. J. 
326; First National Bank v. Produce Exchange Bank, Mo., 89 S. W. 
Rep. (2d) 33 (Reversing 50 B. L. J. 937). 53 B. L. J. 183. 


Where the United States paid Victory notes to the defendant bank 
and, promptly upon discovering that the payees’ indorsements were 
forgeries, notified the defendant, the government was held entitled to 
recover the amount of the notes from the defendant upon its implied 
warranty of genuineness. Ladd & Tilton Bank v. United States, 43 
Fed. Rep. (2d) 665. 48 B. L. J. 159. 


A bank which collects a check on*a forgery of the payee’s indorse- 
ment is liable to the drawee bank, notwithstanding the fact that a year 
before the forger perpetrated a check fraud on the drawee which the 
latter did not discover. Real Estate-Land Title & Trust Co. v. United 
Security Trust Co., Pa., 154 Atl. Rep. 593. 48 B. L. J. 658. 


A bank which pays a check, bearing a forgery of the payee’s indorse- 
ment, is liable to its depositor for the amount but may recover the amount 
from the bank which collected the check. The fact that the drawer did 
not discover the fraud and report it to the bank until three months after 
the check was paid will not prevent a recovery by the bank. Cosmo- 
politan State Bank v. Lake Shore Trust & Savings Bank, IIl., 175 N. E. 
Rep. 583. 48 B. L. J. 550. 
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Where checks bearing forged indorsements are deposited in a bank, 
the bank, upon discovering the forgeries, may charge the amounts of the 
checks against the depositor’s account, or, if the amount is insufficient for 
that purpose, may recover the amount from the depositor. Becker y, 
Bronx County Trust Co., 246 N. Y. Supp. 167. 48 B. L. J. 286. 


A drawee bank, which pays a check bearing a forged indorsement, 
may recover the money from the party to whem payment is made. First 
Nat. Bank v. City Nat. Bank, 182 Mass. 130, 65 N. E. Rep. 24, 30 B. L. J. 
66; American Express Company v. People’s Savings Bank, lowa, 181 
N. W. Rep. 701, 38 B. L. J. 291; Insurance Company of North America 
v. Fourth National Bank, 12 Fed. Rep. (2d) 100, 43 B. L. J. 579. 


A bank which pays a depositor’s check, on which the payee’s indorse- 
ment is forged, can recover from the party to whom payment was made. 
The indorsement of such party warrants the genuineness of the prior 
indorsements. People’s Bank v. Franklin Bank, 88 Tenn. 299, 19 
B. L. J. 730; Wellington National Bank v. Robbins, 71 Kans. 748, 81 
Pac. Rep. 487. 22 B. L. J. 767. 


The right of the drawee bank to recover the money it has paid on a 
check, the indorsement on which is forged, is placed upon the ground 
that the holder, by transferring the check, warrants that all prior indorse- 
ments are genuine, and this is so whether the holder indorses the check 
or transfers it by delivery without indorsement. Wellington National 
Bank v. Robbins, 71 Kans. 748, 81 Pac. Rep. 487. 40 B. L. J. 281. 


Where a drawee bank paid through the Denver Clearing House 
checks indorsed ‘‘to the order of any bank or banker’’ and also ‘‘received 
payment through the Denver Clearing House’’ it was held that the 
indorsements were general and guaranteed the genuineness of the checks 
and that the drawee bank was entitled to recover the amount of the 
checks from the bank through which payment was made. Interstate 
Trust Company v. United Stateg National Bank, Colo., 185 Pac. Rep. 
260. 40 B. L. J. 283. 


A drawee bank is under no obligation, so far as the holder is con- 
cerned, to ascertain the genuineness of a payee’s indorsement before 
paying a check, and its failure to discover such a forged indorsement 
promptly will not preclude it from recovering the money which it has 
paid out. Corn Exchange Bank v. Nassau Bank, 91 N. Y. 74; Onondaga 
County Savings Bank v. United States, U. S., 64 Fed. Rep. 703. 40 
B. L. J. 217. 


Where a bank pays a check bearing a forged indorsement and is reim- 
bursed by an insurance company it may sue the collecting bank for the 
benefit of the insurance company without making the drawer of the check 
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a party to the action. First National Bank v. Merchants’ Trust Co., 
N. J., 140 Atl. Rep. 582. 45 B. L. J. 247. 


Where a check is drawn payable to the order of a named payee, one 
who takes the check on the forged indorsement of the payee, and him- 
self indorses it, is liable to the bank on which the check is drawn, if that 
bank pays it in ignorance of the forgery in the absence of circumstances 
estopping the drawer from setting up the forgery. First Nat. Bank v. 
Farmers’ & Merchants’ Bank, 56 Neb. 149. 15 B. L. J. 654; 30 B. L. J. 67. 


Where a bank pays a check bearing a forged indorsement to one 
who took the check from a stranger, without making inquiry, the bank 
may recover the money from the party to whom it was paid. First Nat. 
Bank of Chicago v. Bank, 152 Ill. 296. 25 B. L. J. 84. 


A person unable to read and write, except to the extent of signing his 
name, was in the habit of signing checks filled out by his bookkeeper. 
The drawee bank paid one of his checks on which the signature of the 
payee was forged. The drawer had no recollection of signing the check 
in question, and the circumstances under which the check was signed 
were not disclosed. It was held that the check could not be regarded as 
payable to a fictious payee and that the drawee could recover the 
amount of the check from the bank to which it was paid. Fifth Nat. 


Bank v. Central Nat. Bank, 31 N. Y. Supp. 541. 12 B. L. J. 210. 


The payee’s indorsement of a check obtained by fraud was forged and 
the check was then indorsed by a trust company which collected it, 
‘‘nay to the order of any bank, banker, or trust company, previous in- 
dorsements guaranteed.’’ It was held that the trust company was liable 
to the drawee. Second National Bank of Pittsburgh v. Guarantee Trust 
& Safe Deposit Co., 206 Pa. 616, 56 Atl. Rep. 72. 21 B. L. J. 47; 30 
B. L. J. 66. 


A check payable to ‘‘the order of bearer B. Cohen”’ is not payable to 
bearer and is not negotiable without the indorsement of B. Cohen. The 
drawee bank paying such check on a forgery of B. Cohen’s indorsement 
may recover the money from the party to whom payment was made. 
Bloomingdale v. National Butchers’ & Drovers’ Bank, 68 N. Y. Supp. 
35. 21 B. L. J. 492. 


Where a drawee bank is sued by the payee of checks, which the bank 
paid on the forged indorsements of the payee, and the drawee bank being 
held liable, in turn sues the bank to which it paid the checks and which 
indorsed them, the liability of the indorsing bank is limited to the 
amount of the checks and interest and does not include the costs or 
counsel fees incurred by the drawee in defending the payee’s action. 
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Muller v. National Bank of Cortland, 96 N. Y. App. Div. 71, 89 N. Y. 
Supp. 62. 21 B. L. J. 691. 


A bank which ¢ollects a check bearing a forgery of the payee’s in- 
dorsement is liable to the drawee bank. District National Bank v. 
Washington Loan & Trust Company, 65 Fed. Rep. (2d) 831. 50 
B. L. J. 943. 


A drawee bank which pays checks bearing forgeries of the payees’ 
indorsements will be allowed to recover the amount from the collecting 
bank to which they were paid. People’s Liberty Bank & Trust Co. v. 
First Nat. Bank, Ky., 53 8. W. Rep. (2d) 536. 50 B. L. J. 317. 


A drawee bank may recover the money paid to a collecting bank on 
checks bearing forged payee’s indorsements. In such a case, the drawee 
bank is liable to its depositor for the amount of the checks. The drawee 
need not, however, reimburse the depositor before bringing action 
against the bank. Guaranty Bond State Bank v. Fraternal Bank & 
Trust Co., Texas, 68 S. W. Rep. (2d) 305. 51 B. L. J. 384. 


An insurance company insured a depositor and his bank (the drawee) 
against loss through the payment of checks bearing forged indorsements. 
An employee of the insured depositor, a corporation, stole some of the 
corporation’s checks after they had been made out to various payees. 


He forged the payees’ indorsements and negotiated the checks to one 
Kirk. The latter received them in good faith and deposited them in his 
bank, by which they were collected from the drawee. When the fraud 
was discovered the insurance company made good the loss to the deposi- 
tor. It was held that the insurance company could recover from the col- 
lecting bank and that the latter could recover from Kirk. Maryland 
Casualty Co. v. Chase National Bank, N. Y., 275 N. Y. Supp. 311. 52 
B. L. J. 164. 





LEGAL QUERIES AND ANSWERS 


By JosepH A. NosILe of the Massachusetts Bar 


Accommodation Paper 


Q. Can a married woman become liable as accommodation indorser ? 
A. At common law a married woman could not become liable as an 


accommodation party, but by statute in some of the states she may now 
become liable in this manner. 8 Corpus Juris 258. 


Altered Paper 


Q. A note and contract are included in one paper, the two being 
separated by a perforated line; the note is detached and transferred. 
Is the note valid? 

A. The note is void even in the hands of a holder in due course, or 
is enforceable only according to its original tenor when read in connec- 
tion with the contract. Citizens’ Nat. Bank v. Campbell, Tex., 6 S. W. 
Rep. (2d) 799, 45 B. L. J. 679. Stevens v. Wheeler, Tex., 3 S. W. Rep. 
(2d) 122, 45 B. L. J. 795. § 71 B.L. J. Digest. 


Certification 


Q. The holder of a check presents it to a bank for certification. How 
much time is the bank allowed in which to decide whether it will or will 
not certify ? 


A. Twenty-four hours. N. I. L., See. 136. 


Check Obtained by Fraud 


Q. The payee of a check obtained it from the drawer by fraud. The 
check is paid before the fraud is discovered. Is the bank liable to the 
drawer? 

A. No. Cathers v. National Bank of Commerce, 85 Kans. 622, 
177 Pac. Rep. 1016. 28 B. L. J. 1018. § 1378 B. L. J. Digest. 


Indorsement and Transfer 


Q. Where an instrument has been paid in part, can it be negotiated 
as to the residue? 


A. Yes. N. I. L., See. 32. 
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Forged Checks 


Q. A series of forged checks were drawn against the account of a 
depositor and paid by the drawee bank. Under the custom of the bank 
its depositors brought in their pass books to be balanced at such times as 
they pleased and called for them at their convenience. During the time 
the forgeries were being committed the depositor left his book at the 
bank to be balanced, but he did not eall for it until two months later. 
The bank admitted its liability for the checks paid prior to the time 
when the book was left for balancing. But it contended that, having 
left his book at the bank, the depositor was under a duty to call for his 
statement within a reasonable time, that if he had done so the forgeries 
would have been discovered and that his neglect to do so relieved the 
bank from liability for forged checks subsequently paid. Does the de- 
positor’s failure to call for the book relieve the bank from liability ? 

A. No. The bank could have prevented the loss by promptly return- 
ing the pass book and vouchers to the depositor. MeCarthy v. First 


National Bank, Ala., 85 So. Rep. 754. 87 B. L. J. 680. § 575 B. L. J. 
Digest. 


Indorsements 


Q. ‘‘A”’ released the second indorser of a note which bore several 
later indorsements. What was the effect of such a release? 


A. All the later indorsers were released. Sunflower State Bank v. 
Bowman, Mo., 243 S. W. Rep. 403, 39 B. L. J. 797. § 690 B. L. J. Digest. 


Q. A note is payable to the order of ‘‘A’’ and ‘‘B.’’ The payees 
are not partners. Is the indorsement of one of them sufficient to pass 
title? 

A. The note must be indorsed by both payees unless one of them is 
authorized to indorse for the other. Fordyce v. Nelson, 91 Ind. 447. 
N. I. L., See. 41. 37 B. L. J. 425. § 686 B. L. J. Digest. 


Holder in Due Course 


Q. Is a person who purchases a check a mere inspection of which 
shows the date to have been altered, a holder in due course? 

A. No. Elias v. Whitney, 98 N. Y. Supp. 667. 23 B. L. J. 553; 28 
B. L. J. 481; 37 B. L. J. 522. § 636 B. L. J. Digest. 


Q. Does a provision on the face of a trade acceptance that ‘‘the obli- 
gation of the acceptor hereof arises out of the purchase of goods from 
the drawer’’ impose on the purchaser the rh of inquiring as to the 
contract between the acceptor and the drawer? 
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A. No. Wakem v. Schneider, Wis., 213 N. W. Rep. 328. 44B.L. J. 
701. § 631 B. L. J. Digest. 


Negotiability 


Q. ‘‘A’’ signed an instrument in which he agreed to purchase stock 
in a corporation and promised to pay the corporation (seller), in addi- 
tion to a cash payment for the stock, the sum of $2,500 on the day he is 
elected treasurer of the corporation. Is the instrument negotiable? 


A. No. The instrument is not negotiable since there is no certainty 


as to the time of payment. Shimans v. Stevenson, Mich., 226 N. W. Rep. 
838. 47 B. L. J. 99. § 955 B. L. J. Digest. 


Notice of Dishonor 


Q. What is the effect of failure to give notice of dishonor? 


A. The drawer or indorser to whom notice is not given is discharged 
from liability. N. I. L., See. 89. 


Q. A notice of dishonor intended for a corporation was served per- 
sonally by leaving it at the cashier’s window. Was this a sufficient 
service ? 

A. No. A notice of dishonor, personally served upon a corporation, 
by leaving it ‘‘at the cashier’s window,’’ without showing that it actu- 
ally reached an agent or officer of the corporation, was insufficient. 
American Exchange Nat. Bank v. American, 103 N. Y. App. Div. 372, 
92N.Y. Supp. 1006. 29 B. L. J. 837. § 1016 B. L. J. Digest. 


Q. Where the party to send and the party to receive notice of dis- 
honor reside in different places, within what time must notice of dishonor 
be given if sent by mail? 


A. It must be deposited in the post office in time to go by mail on the 
day after the dishonor. N. I. L., See. 104. 


Notice to Stop Payment 


Q. A depositor notified his bank not to pay a check drawn by a cer- 
tain agent. Does such an order bind the bank with regard to deposits 
subsequently made in the account, or merely to funds on deposit at the 
time of giving the order? 


A. The order applies to all deposits, including those subsequently 


deposited. Stoll v. Commercial National Bank, Utah, 140 Pac. Rep. 
115. 31 B.L. J. 519. § 1463 B. L. J. Digest. 
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Payment 


Q. Where the payee of a check deposits it and his bank sends it 
direct to the drawee and the latter stamps it paid and charges it to the 
drawer’s account, but fails before remitting, is the check paid? 

A. It is and the payee cannot recover on the original debt. State 
ex rel. Perey v. Cox, Mo., 30 S. W. Rep. (2d) 46. 48 B. L. J. 67. 
§ 1259 B. L. J. Digest. 


Stopping Payment 


Q. A bank by mistake pays a check on which payment has been 
stopped. What are the bank’s rights against the person to whom the 
payment was made? 


A. The bank has no rights against him where he received payment 
in good faith. National Bank of N. J. v. Berrall, 58 Atl. Rep. 189. 
32 B. L. J. 708. § 1476 B. L. J. Digest. 


Undated Check 


Q. Has the holder of an undated check a right to supply a date? 


A. A holder has a right to supply any date that suits him. He can- 
not enforce it, however, unless filled up in accordance with the authority 
given and within a reasonable time, but a subsequent holder in due 
course may enforce it as filled up irrespective of authority or time. 
N. I. L., See. 14. 

Traveler’s Checks 


Q. A bank pays a traveler’s check to a person who countersigns it in 
the bank’s presence. The countersignature is a forgery. Whose loss 
is it? 

A. The bank that pays on the forged countersignature, and not 
the original purchaser of the checks. Sullivan v. Knauth, N. Y., 115 
N. E. Rep. 460. 34 B.L. J. 321. § 1559 B. L. J. Digest. 


Verbal Certification 


Q. Is a verbal certification valid in favor of a person who paid cash 
for the check in reliance on the bank’s verbal statement? 


A. No. Mansfield v. Goldsmith Bank, Ind., 145 N. E. Rep. 586, 42 
B. L. J. 11; § 255 B. L. J. Digest. 





